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THE State, Respondent, v. Daron, Appellant. 


1. J. D. and M. G. were jointly indicted for a felonious assault upon one C. 
H. The indictment charged that they in and upon one C. H. “ feloniously 
and wilfully did make an assault, with a certain knife of the length, &c., 
which they the said J. D. and M. G. then and there in their right hand had 
and held, with the intent then and there him, the said C. H., with the knife 
aforesaid, wilfully and feloniously to kill, against,” &c. Held, that the in- 
dictment was sufficient to sustain a conviction thereon. 

2. Evidence of character, to be admissible, must be restricted to that trait of 
character in issue. 


Appeal from St. Louis Criminal Court. 


John Dalton and Michael Gaughy were jointly indicted for 

a felonious assault, with intent to kill, upon one Charles Hauf- 

meister. The second count of the indictment is as follows: 

‘¢ And the grand jurors aforesaid, upon their oaths aforesaid, 

do further present that John Dalton and Michael Gaughy, 

late of St. Louis, in St. Louis county, on the thirtieth day of 
2—VOL. XXVII. 
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September, in the year of our Lord one thousand eight hun- 
dred and fifty-seven, at St. Louis county aforesaid, with force 
and arms, in and upon one Charles Haufmeister, in the peace 
of the state then and there being, feloniously and wilfully did 
make an assault, with a certain knife of the length.of six 
pe and of the bteadth of two inches, which they;the said 


an Mi Gaughy, th Dtheld 
etfs a With the Sent AND ihe 
* 


5 


id Charles Haufmeister, with the — aforesaid, ne ~ 


fully and feloniously to kill, against the peace and dignity of 
the state.” 

The jury found the defendant Dalton guilty as charged in 
the above writ. 


Shreve, for appellant. 
Mauro, (circuit attorney,) for the State. 


I. The indictment is good. (Whart. C. L. 117; State v. 
Fley, 2 Brev. 338; State v. Green, 4 Strob, 128 ; Davis’ Pre- 
cedents, 151; Commonwealth v. Gallagher, 6 Metc. 565; R. 
C. 1855, p. 567.) If defective it is certainly cured by the 
statute of jeofails. (R. C. 1855, p. 1177.) 


RICHARDSON, Judge, delivered the opinion of the court. 


There is no practical distinction in crime between princi- 
pals in the first and second degree; for if two persons are 
charged as principals—one as the immediate perpetrator of 
the injury, and the other as aiding and abetting—it is imma- 
terial which of them is charged as having inflicted the wound 
or struck the blow, inasmuch as the law imputes the injury 
given by one as the act of the other. (Whart. Crim. Law, 
117.) So that an indictment that A. gave the blow and B. 
was present and abetting, is sustained by evidence that B. 
gave the blow and A. was present and abetting. (1 East P. 
C. 350; 1 Salk. Rep. 335.) But the observation that no 
distinction is made in this respect in indictments gives no 
countenance to the practice of charging, against propriety 
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and the truth, that both held the same knife, club or pistol 
in the right hand ; and the cases referred to in the note of 
Wharton do not sanction such a precedent. The indictment 
in Green’s case, 4 Strob. 128, was like the indictment in 
State v. Fley, 2 Brev. 338, which charged that Jenkins and 
Fley, with malice aforethought, &c., made an assault on David 
Minton; that Jenkins with a gun shot Minton, so that he 
died, &c.; that Fley was then and there present maliciously 
aiding, &c., the murder aforesaid to commit; and so the 
jurors say that the said Fley did feloniously, &c., kill and 
murder said Minton, &c.; and the court remarked in deliv- 
ering the opinion that, though it is necessary to state in the 
indictment the manner of doing the injury, yet if several are 
present aiding in the perpetration of the act, it is not material 
whether it is correctly stated which of them did it. See also 
the precedents in 3 Chit. Crim. Law, 754-5-6. 

The averment, however, of the manner in which the in- 
strument is held by which the injury is inflicted is not mate- 
rial; and if it was so according to the common law rules of 
criminal pleading it is cured by the sweeping provision of 
our statute, which declares that ‘“‘no indictment shall be 
deemed invalid on account of any defect or imperfection which 
does not tend to the prejudice of the substantial rights of 
the defendant upon the merits. (2 R. C. 1855, p. 1171, 
sec. 27.) 

The indictment is legally sufficient to sustain a conviction, 
but a part of it is absurd, and such precedents ought not to 
be used. The dignity of judicial proceedings requires that 
the forms employed in the administration of justice should 
not be incongruous or untruthful on their face, and the 
literature of the public records should be spared the reproach 
of unnatural statements when averments according to the 
facts will answer the purpose as well. 

For the purpose of discrediting the prosecuting witness 
the defendant, after proving that one Prickett was not present 


at the time of the difficulty, offered to prove that Prickett 
had been convicted before the recorder and sent to the work- 
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house on the testimony of Haufmeister. The evidence was 
properly excluded, for it is not competent to prove a convic- 
tion in that way, nor to prove what statements Haufmeister 
had made before the recorder, without first calling his atten- 
tion on his examination to his previous statements. 

The defendant proved that his general character as a 
peaceable man was*good, but the court sustained the objec- 


-tion to the inquiry as to his character for industry, which 


was froper; because whenever evidence of character is ad- 
missible it is restricted to the trait of character which is in 
issue and must have reference to the nature of the charge. 
(3 Greenl. Ev. sec. 25.) 

There is no error in the instructions given by the court, 
and, though the proposition contained in the first instruction 
asked by the defendant is undoubtedly true, that to maintain 
the charge against the defendant it was necessary to prove 
that he was aware of the felonious intent of Gaughy in mak- 
ing the assault, yet the principle was contained in the instruc- 
tion given, in these words: ‘In order to render a person an 
accomplice and a principal in felony he must be aiding and 
abetting at the fact or ready to afford assistance if necessary, 
and with a knowledge of the fact to be commited ; or, in other 
words, the aider and abettor must be present aiding and 
abetting to the felony, with a felonious intent.” 

There was no proof to justify the suspicion that Gaughy 
stabbed Haufmeister in self-defence, and therefore there was 
no propriety in framing the instructions on that hypothesis. 
Witnesses testified on both sides, whose testimony was con- 
tradictory, and after the court had given the instruction that 
if the jury believed from the evidence that any witness or 
witnesses in the cause had wilfully testified falsely as to any 
material fact in the case, they were at liberty to disregard the 
whole of the testimony of such witness or witnesses, there 
was no error in refusing the defendant’s instruction on the 
same subject which was aimed directly at one of the wit- 
nesses. 

All the judges concurring, the judgment will be affirmed. 
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WELLS e¢ al., Defendants in Error, v. THomas, Plaintiff in 
Error. 


1. Where one of several companies engaged in transporting goods on the 
line of a route between two distant points receives goods from another of 
those companies, and, in accordance with the usual custom in such cases 
and in ignorance of any special contract made with the company first re- 
ceiving the goods, pays the freight and charges demanded at the point 
where they are so received and transports them to their place of destination : 
Held, there being no arrangement or understanding between the companies 
with reference to “through” transportation, that the company might retain 
possession of the goods until the consignee should pay its own customary 
charges for transportation, together with the freight and charges paid by it 
on its receipt of the goods, although such sum should exceed the amount 
for which the company that first received the goods agreed they should be 
transported. 


Error to St. Louis Court of Common Pleas. 


This was an action for the possession of anomnibus. The 
cause was tried by the court without 4 jury upon an agreed 
statement of the facts, of which the following is the substance : 
Plaintiffs purchased the omnibus mentioned in the petition, 
of the value of five hundred dollars, of John Stephenson, in 
New York, and instructed him to ship it to them at St. Louis, 
Missouri. Thereupon said Stephenson, for the plaintiffs, on 
the 24th of September, 1855, made a contract with the New 
York Central Railroad Company (being a railroad running 
from New York to Buffalo, in the state of New York) to 
deliver said omnibus to the plaintiffs at St. Louis for the sum 
of $49.33. The bill of lading (which was set forth in the 
agreed statement) was forwarded to plaintiffs at St. Louis. 
Stephenson delivered the omnibus to the New York Central 
Railroad Company to be transported to St. Louis, by which 
it was carried. in the usual mode and time to Buffalo, and 
there delivered to the Michigan Central Railroad Company, 
which transported the same to Joliet. At Joliet the omnibus 
was delivered to the Chicago, Alton and St. Louis Railroad 
Company to be transported to St. Louis. The Chicago, Alton 
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and St. Louis Railroad Company received said omnibus in 
due course of business, without any notice of any special 
contract for its transportation, and paid to the Michigan Cen- 
tral Railroad Company the sum of seventy-two dollars, the 
amount of their bill for the freight on the omnibus from 
Buffalo to Joliet, and the charges they had paid on receiving 
the same. It is customary for one railroad company, when 
receiving goods from another railroad company to be carried 
forwafd by the former, to pay the freight and charges upon 
said goods and property up to the point where they are so 
received. Said omnibus arrived in St. Louis, and was in the 
possession of defendant, the agent of the Chicago, Alton and 
St. Louis Railroad Company. The defendant notified plain- 
tiffs of the arrival of the omnibus and requested them to call 
and pay freight and charges, amounting to $102.40. The 
plaintiffs offered to pay $49.33, and demanded of defendant 
the omnibus. The defendant refused to deliver it until the 
freight and charges advanced to the Michigan Central Rail- 
road Company and thé freight from Joliet to St. Louis, the 
latter amounting at the customary rates to $30.37, should be 
paid. The plaintiffs refused to pay more than the amount 
tendered. There was nothing in the amount or character of 
the charges paid by the Chicago, Alton and St. Louis Rail- 
road Company to the Michigan Central Railroad Company to 
excite any suspicion that the charges were unreasonable. 

The court decided the cause for the plaintiffs. A motion 
for a reyiew was made and overruled. 


N. D. & G. P. Strong, for plaintiff in error. 


I. The special contract was improperly permitted to bind 
the defendant as it was made without any authority from 
him or the railroad under which he claims, and said railroad 
received the goods and transported them without notice of 
any such contract. 

II. By the delivery of the omnibus to the New York Cen- 
tral road, the plaintiffs made that road their agents, with 
authority to deliver to other connecting roads at the end of 
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its route, and so on at the termination of each route; and a 
delivery by each carrier in the ordinary course of business, 
without, notice of any special enntract, authorized the last 
carrier to whom it was delivered to pay reasonable charges 
and to recover them at the end of the route, together with a 
reasonable sum for its own service. (Story on Agency, secs. 
73, 126, 127; Edwards on Bailments, secs. 449, 504, 507, 
518 ; St. John v. Van Santvoord, 6 Hill. 157 ; 18 Verm. 141; 
Mechs. Bank vy. Champlain Trans. Co. 23 Verm. 186, 209 ; 
Ackley v. Kellogg, 8 Cow. 223.) ; 

III. A carrier has a lien for reasonable freight and charges, 
and may retain the goods until they are paid, even though the 
party to whom the charges were advanced could not have 
recovered them. (Edwards on Bailments, 548; Chitty on 
Carriers, 106; Angel on Carriers, secs. 356, 368, 384, 385, 
386, 414; Sage v. Gittner, 11 Barb. 120; Bowman vy. Hil- 
ton, 11 Ohio, 303; Bissell v. Price, 16 Ills. 408.) 

IV. The special contract with the New York Central road, 
if properly in evidence, does not vary the rights of the defen- 
dant, he having advanced reasonable charges and transported 
the omnibus without notice of any such contract. 


S. T. & A. D. Glover, for defendants in error. 


I. The New York Central Railroad Company contracted to 
transport the omnibus to St. Louis. The omnibus having 
come into the possession of the Chicago, Alton and St. Louis 
Railroad Company, the law presumes that they received it as 
the agents of the New York Central Railroad Company, to 
be transported to St. Louis on account of that line, and they 
can not look to plaintiffs for compensation. (Fitch v. New- 
bury, 1 Dougl. Mich. 1; Robinson v. Baker, 5 Cush. 146 ; 
Van Buskirk v. Perrington, 2 Hall, 561; 5 Term, 604; 4 
Esp. 174; 20 Wend. 275; 22 Wend. 318; Angel on Car- 
riers, secs. 365-6.) A‘carrier can not acquire any better 
right to property than the party had from whom he received 
it, and he is bound to see that the true owner has parted with 
his control over it. He must see that the person offering the 
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goods for carriage has the right to do so, and he can always 
protect himself by requiring payment in advance. (Story 
on Bailm. § 586.) If one carrier has a right to receive prop- 
erty in transitu from another without inquiring into the own- 
ership of it, or the agreementby which it is to be carried, he 
would be protected in giving it any direction. Property des- 
tined for St. Louis and given to a carrier to be delivered 
there, might be delivered to another and in good faith to be 
transported by the latter to London. A carrier is bound to 
take care that the person who delivers them to him has power 
to do so, and he must see to the character and extent of his 
authority. The New York Central Railroad Company bound 
itself to deliver the omnibus at St. Louis, and the duty to 
perform the contract gave them the implied right to use all 
necessary and proper means for that purpose ; and as their 
road did not extend beyond the limits of the state, they had 
the right to employ other agents, but such agents could ac- 
quire no other right touching the property than their princi- 
pals had. The agency of the New York Central Railroad 
Company was special and only extended to the limit of caus- 
ing it to be transported to St. Louis for a certain price. .(See 
20 Wend. 282.) 


Napton, Judge, delivered the opinion of the court. 


Upon the case agreed our opinion is that the defendant 
was entitled to judgment. 

We do not see how the contract made with the New York 
company is to bind the Alton and St. Louis Railroad Com- 
pany without showing some privity between these corpora- 
tions or a knowledge of the contract on the part of the Alton 
and St. Louis company. No such privity is shown, nor is it 
pretended that the companies at this end of the route were 
apprised of any special agreement about the freight. The 
cases of Fitch & Gilbert v. Newberry, 1 Dougl. Mich., and 
Robinson v. Baker, 5 Cush. 187, are not applicable. The 
IHinois Railroad-Company received the omnibus in the usual 
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course of trade from the Michigan company, and paid the 
freight due at Joliet, as the Michigan company had paid what 
was due at Buffalo. The omnibus was transported by the 
route desired and directed by the plaintiffs and indicated by 
the bills of lading. These transportation companies received 
the omnibus from the New York Railroad Company, who 
were authorized to give it this destination. It is not the case 
of goods shipped on a different line from that directed by the 
owner or sent to points not authorized. 

It is manifest that if we hold the carriers at this end of the 
route not entitled to their freight because of a contract made 
by the carriers at the eastern terminus, of which they had no 
knowledge, great injustice is done to the carriers here, and 
still greater injury inflicted upon consignees. The carriers 
must protect themselves by requiring freight in advance, 
contrary to what has been found in this case to be the estab- 
lished custom. 

What may be the proper construction of the bill of lading 
forwarded to the plaintiffs here by the New York Central 
Railroad Company is not material to be determined. If the 
meaning of it.be as intended by the plaintiffs, the New York 
company is of course responsible ; but this is no reason why 
defendants should lose their lien. If any arrangement or un- 
derstanding existed among these corporations relative to 
through transportation, the rule would be different. 

Judge Scott concurring, the judgment is reversed ; Judge 
Richardson not sitting, having been of counsel. 


Kine, Plaintiff in Error, v. Howarp e¢ al., Defendants in 
Error. 


1. Where a tenant in common in lands conveys his share to one of his co- 
tenants, he can not have the same partitioned and set apart to him for any 
purpose. 

2. An agreement to refer a matter in dispute to arbitrators can not be speci- 
fically enforced. 
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Error to St. Louis Land Court. 





The plaintiff, Virginia King, sets forth in her petition that 
she inherited from herm other Genevieve Howard an interest 
of one-eighth in a certain lot in the city of St. Louis; that she 
was entitled to one-eighth on the 28th of August, 1846, and 
the other children respectively one-eighth ; that on said 28th 
of August, 1846, ‘“‘she was induced to make an arrange- 
ment. with the defendant, Louis Howard, by which she con- 
veyed to him her interest in said lot for the sum of $600, 
with the.agreement on his part that when her said interest 
should be ascertained by partition it should be valued by ap- 
praisers—one to be selected by each—and on their failing to 
agree that they should choose a third person, who, in connec- 
tion with themselves, should appraise and estimate the value 
of her said ascertained interest, and if its value as ascertained 
should exceed the said $600, said excess should be paid by 
the said Louis Howard to the said plaintiff, and if it should 
fall short of the said $600 plaintiff was to pay him the dif- 
ference ; all of which is evidenced by his agreement under 
seal and duly recorded, herewith filed, marked C, which is a 
lien or mortgage on her said interest for the faithful fulfil- 
ment thereof. Plaintiff states that the said Louis Howard 
has not, nor has any one else, caused a partition to be made 
of said lot among the owners thereof, whereby the interest of 
said plaintiff was separated and identified for the purpose 
aforesaid, although more than ten years have elapsed since 
the date of said agreement, and although the said plaintiff 
has frequently requested him to have a partition made for 
said purposes. Plaintiff applied to the defendant to have 
said partition made, which he refused to do. Plaintiff there- 
fore prays that your honor, on a full hearing of the matters 
herein set forth and alleged, will grant a decree that the in- 
terest to which the plaintiff was entitled in said lot at the 
date of said deed and agreement, to-wit, one-eighth, be par- 
titioned, separated and located by metes and bounds for the 
purpose of ascertaining its value in the manner set forth in 
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said agreement, and in such manner as shall be most equi- 
table and just with all parties, saving and protecting the 
rights of the plaintiff; and that commissioners be appointed 
for that purpose. Plaintiff also prays that your honor will 
cause to be appointed appraisers to value said interest, after 
it has been ascertained, in case of the refusal or delay of the 
said defendant Louis Howard to make a selection on his part, 
and all and such other relief,” &c. 

The defendants demurred to this petition. The demurrer 
was overruled. The defendants then answered, averring that 
partition had been made; that plaintiff’s interest had been 
set apart to Louis Howard. Evidence was introduced tend- 
ing to show’ a verbal partition as alleged. The cause was 
submitted to the court without a jury. The court, at the 
instance of the plaintiff, gave the following instruction, or 
declaration of law: “If the court find from the evidence 
that there has been no partition according to law of the real 
estate to which the plaintiff was a party, or in which she 
afterwards acquiesced, then the plaintiff is entitled to recover 
her interest in the estate of her mother, Genevieve Brazeau, 
deceased, subject to the conditions of the agreement made 
between herself and the defendant.”’ The court gave the 
following declaration of the law at the instance of defen- 
dants: ‘The court declares the law to be that if it has been 
established by the evidence that partition of the premises in 
the amended petition described was made among the heirs of 
Genevieve Howard (or Brazeau) plaintiff can not recover in 
this action.” 

The court gave judgment for the defendants. 


Morehead and Shreve, for plaintiff in error. 
Garesché, for defendants in error. 


RICHARDSON, Judge, delivered the opinion of the court. 


The plaintiff does not ask to recover damages for the 
breach of a contract, but the suit is in the nature of a pro- 
ceeding in equity, in which the plaintiff seeks the specific 
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performance of an agreement for partition of a piece of land, 
not as an end with the view that the interest of the respec- 
tive parties may be severally enjoyed by them when set apart, 
but as preliminary to another purpose, and also to enforce an 
agreement made by the plaintiff and Louis Howard to submit 
a question between them to arbitration. Neither of these ob- 
jects can be attained in the manner proposed by the plaintiff. 

It appears that Genevieve Howard died seized of a parcel 
of land in block number forty-three in the city of St. Louis, 
which descended at her death to the plaintiff and her other 
children, in which the plaintiff claimed an interest of one- 
eighth. On the 28th day of August, 1846, the plaintiff, in 
consideration of six hundred dollars, which she received, 
conveyed to her brother, the defendant Louis Howard, by 
deed duly acknowledged and recorded, all her interest in 
said block, and in any real estate lying east of said block and 
west of the Mississippi river, between Lombard and Mulberry 
streets extended to the river. An agreement under seal 
was executed by the plaintiff and Louis Howard on the same 
day; which recites that the plaintiff for six hundred dollars 
had conveyed by deed to said Howard all her interest in said 
block and the land east of it to the river, and that as no par- 
tition of the real estate had been made between the heirs of 
Genevieve Howard, the parties mutually covenanted that 
when partition should be made between the heirs and legal 
representatives of their mother, according to law, that two 
appraisers should be chosen, one by each party, to appraise 
and value the portion allotted to the plaintiff or her assigns, 
and if the two appraisers to be so appointed should not agree 
on their estimate, they were to appoint a third person to act 
as umpire, whose decision should be final. It was further 
agreed that if the portion allotted to the plaintiff should be 
valued at a sum less than six hundred dollars, then she should 
pay to Louis Howard the difference between the appraised 
value and that sum ; but should the appraisement of the share 
exceed six hundred dollars, Louis Howard was to pay her the 
overplus. 
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It is manifest that the parties to this contract traded on an 
approximate estimate of the value of the plaintiff’s share, and 
contemplated another and more satisfactory valuation, to be 
ascertained when the property should be partitioned by legal 
proceedings, and the respective interests of each of the heirs 
set apart. They however mistook the law, for the deed con- 
veyed the absolute title to Louis Howard of all the plaintiff’s 
interest, and the contemporaneous agreement was a mere per- 
sonal contract, so that in any partition that could be made 
no portion of the land, for the purpose of being valued, or 
for any other purpose, could be assigned to the plaintiff, but 
the interest which she had inherited would necessarily be 
~ set off to Louis Howard, and would not be distinguished from 
any other interest he had. No such partition then as the 
parties had in view was practicable in a direct proceeding, 
and it is not perceived how it can be made now in this one. 
The structure of the body of the petition, as well as the 
prayer, shows that partition of the land was not asked for as 
an end, but as a means of getting at something else; and if 
it was otherwise proper and could be made, the court would 
not order it for a temporary object, merely for the purpose of 
laying the groundwork for another suit and to go for nothing 
as soon as the suit was ended. 

The agreement that each of the parties should select an 
appraiser to value the portion to be set off to the plaintiff 
can not be specifically enforced. (2 Sto. Eq. § 1457.) Lord 
Eldon said, in Street v. Rigby, 6 Ves. 815, that no instance 
is to be found of a decree for specific performance of an 
agreement to name arbitrators; and Mr. Justice Story, in 
Tobey v. The County of Bristol, 3 Sto. 800, notices the au- 
thorities, and in a lucid opinion states as his conclusion that 
an agreement to refer to arbitration can neither be set up as 
a bar to a suit at law orin equity. Nor can it be enforced 
in a court of equity when either party as plaintiff seeks it. 
An agreement for arbitration is, in its nature, revocable, and, 
though an award when made will be enforced, parties will 
not be compelled to submit a controversy to arbitrators, nor 
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will they be compelled to perform an agreement for that pur- 
pose after they have made it. How could the court compel 
the parties to select appraisers? and if even the parties se- 
lected them, the court could not require the appraisers to 
select a third person to act as umpire in the event of their 
disagreement; and if either party should refuse to name an 
appraiser, the court has no authority to appoint or substitute 
any other person. (Agar v. Macklew, 2 Sim. & Stuart, 418.) 
The plaintiff has mistaken her remedy, which, as we have 
seen, is not of the nature of a proceeding in equity, but must 
be obtained by the assignment of proper breaches of the cov- 
enants contained in the agreement. The other judges con- 
curring, the judgment will be affirmed. 


Harrison, Appellant, v. CACHELIN e¢ al., Respondents. 


1. Instructions should not be given unless supported by the evidence. 
Appeal from St. Louis Land Court. 


Casselberry for appellant, cited Harrison v. Cachelin, 23 
Mo. 124; Reilly v. Chouquette, 18 Mo. 225 ; 10 Watts, 142; 
4 Whart. 298; 25 Penn. 252. 

Whittelsey, for respondents, cited Martin v. Whittington, 
4 Mo. 518; Campbell v. Hood, 6 Mo. 211; 6 Mo. 250; 7 
Mo. 220; Watts v. Douglas, 10 Mo. 676 ; 19 Mo. 307 ; State 
v. Anderson, 19 Mo. 246; Menkens v. Ovenhouse, 22 Mo. 


70; Williams v. Dongan, 20 Mo. 186; 5 Metc. 173; 9 Mo. 


ATT ; 18 Mo. 220. 
RicHARDSON, Judge, delivered the opinion of the court. 


When this case was first before this court (23 Mo. 117) it 
was decided that the defendants had no title in law or equity, 
and on the last trial they did not attempt to set up any, but 
relied solely on the statute of limitations. 
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The court gave the following instruction at the request of 
the defendants: “If the jury believe from the evidence that 
the defendants and those under whom they claim have had 
open and visible possession of the premises in dispute under a 
claim of title adverse to the title of the city of Carondelet and 
of the plaintiff for the period of twenty years next before the 
commencement of this suit, they will find for the defendants.”’ 
If an instruction contains a correct proposition of law, it will 
not be exceptionable, if there is any evidence to warrant it, no 
matter how conflicting or how little it may be; but there 
must be some evidence ; and where the whole case turns, as 
this did, on a single point, an instruction like the one given, 
without any proof to support it, is not simply obnoxious as a 
‘ harmless abstraction, but is pregnant with mischief as tend- 
to mislead the jury, in assuming facts that did not exist. I 
would be opposed to disturbing this judgment if there was 
the least evidence on which to base the instruction ; but this 
is not a case of conflicting testimony, or of doubt, as to the 
side on which it preponderated, but a total. absence of any 
proof to give color to the hypothesis on which the instruction 
was framed. Not a single witness on either side, or all of 
them together, proved an uninterrupted possession for twenty 
years, and the defendants not only failed to make out their 
defence, but affirmatively disproved it and established by every 
one of the witnesses they introduced, who undertook to con- 
nect the several possessions, that there was a gap of six or 
eight years after 1844, during which time there was neither 
house nor fence nor occupation of any kind, nor any thing 
else to indicate the appearance of a hostile claim or posses- 
sion; and if the plaintiff during that time had been dili- 
gently seeking a law suit, he could not have found any person 
against whom he could have maintained an action of eject- 
ment for this lot. A party should not suffer the penalty of 
losing his right by not suing, where there is nobody to sue, 
and in this case there was a space covering several years, a 
, part of the time necessary to make up the period of twenty 
years, during which the plaintiff could not have made an 
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entry to avoid the statute because there was no one to enter 
upon. 

It is conceded on both sides that the plaintiff has prima 
facie a perfect paper title and is entitled to recover the pos- 
session unless the defendants have shown a better right to it. 
Now if they have a title to the land by limitation or other- 
wise, let them keep it; but to tell the plaintiff that he has 
the title and that the defendants have not, and yet refuse to 
givé him the benefit of it, is “holding the word of promise 
to the ear, but breaking it to the hope.”’ Whatever equity it 
was supposed the defendants had, has been heretofore declared 
by this court to be insufficient to protect their possession, and 
it can not be worked out through the sympathies of a jury. 
No case was made for an instruction on the statute of limita- 
tions, and the judgment will be reversed and the cause re- 
manded ; Judge Scott concurring; Judge Napton dissents. 




















Scorr, Judge. The instructions given by the court in rela- 
tion to the statute of limitations seem to me to be inconsis- 
tent with each other. The instruction given for the plaintiff 
was a correct one, but its force was immediately impaired by 
that given for the defendants. It seems to be obvious that 
both instructions should not have been given. 














GortTz, Respondent, v. Amps, Appellant. 


1. It is generally sufficient in pleading to state facts according to their legal 

effect; an averment, in a petition in trespass, that the defendant beat and 

struck plaintiff, will be sustained by evidence showing that he was present 
aiding and encouraging others in so beating and striking him. 

2. To warrant a jury in giving exemplary damages, in an action of trespass, 
it is not necessary to show that the defendant was prompted by ill will and 
hostility toward the plaintiff. 

8. If an injury to the person be committed unintentionally and result simply 

from a want of care, the damages awarded should be compensatory ; if it 

be wilful. and intentional, exemplary damages may be allowed. 
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4. Where in an action of trespass the defendant seeks to show that the plain- 
‘tiff has no interest in the suit, that he has assigned the cause of action or 
any interest in the judgment that he expected to obtain, he must set up this 
matter in his answer. 

5. Verdicts of juries should not be set aside on the ground that the damages 
allowed are excessive, unless they are so extravagant as to bear evident 
marks of prejudice, passion or corruption. 


Appeal from St. Louis Court of Common Pleas. 


This was an action for an assault and battery. On the 
first trial of the cause the jury gave a verdict in favor of the 
plaintiff and assessed the damages at the sum of two thou- 
sand dollars. The supreme court granted a new trial on the 
ground of the excessiveness of the damages. (See Report of 
case, 22 Mo. 170.) On the new trial the evidence showed a 
permanent loss of one eye. The jury found a verdict for the 
plaintiff and assessed the damages at the sum of three thou- 
sand dollars. 

The court, at the instance of the plaintiff, gave the follow- 
ing instructions: “1. If the jury find for the plaintiff, they 
should allow such damages as will compensate him for the 
expenses he incurred in endeavoring to cure himself of the 
injury by the defendant and for his loss of time, and for any 
damage he may have suffered, permanent or otherwise, to 
him in pursuing his trade in consequence of such injury ; and 
in addition thereto may allow suclffurther sum, for exempla- 
ry damages or smart money, as they may, under al] the cir- 
cumstances and facts in evidence, deem right.. 2. If the jury 
shall believe from the evidence that the plaintiff was struck 
in his left eye by the defendant with the butt end of a whip 
which he held in his. hand, they will find for the plaintiff 
and assess such damages as from the evidence he has sus- 
tained ; and in addition thereto may allow such further sum, 
for exemplary damages or smart money, as they may, under 
all the circumstances and facts in evidence, deem right. 3. 
If the jury believe from the evidence that the defendant did 
commit the assault and: battery complained of, then the de- 
fendant can not, under the pleadings, set up any matter in 
justification of the same.” 

3—VOL. XXVII. 
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The court, of their own motion, gave the following: “ If 
the jury find for the plaintiff, it is for them to determine 
whether they will allow exemplary damages, and if so, how 
much. In determining the question of exemplary damages, 
they should consider all the facts and circumstances connected 
with the inflicting of the injury, and the motives and con- 
duct of the defendant at the time, if the injury was inflicted 
by him. 5. If the jury believe from the evidence that the 
blow in question was not struck by the defendant, and that he 
did not participate in the quarrel except for the purpose of 
preserving the peace or preventing a.disturbance, and did not 
instigate or countenance the giving of the blow in question, 
then they should find for the defendant. 6. If there was a 
quarrel or general fight at the Camp Spring garden at or 
about the time the plaintiff was injured, and the plaintiff did 
not participate therein, then that fact should not be consid- 
ered as mitigating the damages if the defendant intention- 
ally struck the plaintiff in the manner charged. 7. If the 
jury believe from the evidence that any witness has wilfully 
testified falsely to any material fact, they should reject all 
parts of his testimony which are false, and are at liberty to 
reject his testimony altogether. It is the exclusive province 
of the jury to determine what weight should be given to the 
testimony of each witness.” 

The defendant asked the following instructions, which 
were refused: “1. If the jury should find that any other 
person than Ambs struck the plaintiff, by means of which 
striking plaintiff was injured as complained of, then they 
should find for the defendant, even if they should be of opin- 
ion that defendant was present countenancing such striking. 
2. The jury must find for the defendant, unless they are 
satisfied that the defendant committed the injury complained 
of in person. 38. Unless the jury believe from the evidence 
that defendant deliberately and maliciously struck the plain- 
tiff with the intent to injure him, then they ought not to 
give exemplary damages against him. 4. In allowing smart 
money to plaintiff, in case the jury should find for plaintiff, 
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the jury should consider’ mainly the malicious intent and 
motive of defendant in committing the injury complained of.” 

The court, at the instance of the defendant, gave the fol- 
lowing instruction: “ If the jury believe that any one witness 
in this case has corruptly sworn falsely to any statement in 
his testimony, then the jury are bound to disregard the whole 
of such statement, and may discard the entire evidence o1 
such witness. The jury are left the exclusive judges of the 
credibility of witnesses, and must weigh the testimony of each 
witness in accordance with all the facts proved.” 


Hudson & Thomas and Reynolds, for appellant. 


I. The first and second instructions given were erroneous. 
They did not tell the jury what facts and cireumstances 
would authorize them in giving smart money. The fifth in- 
struction was also erroneous. It did not tell the jury what 
acts the appellant might do to prevent a disturbance or to 
preserve the peace. The first two instructions asked by de- 
fendant should have been given. The petition alleges that 
the appellant struck the blow, and, unless he did, the respon- 
dent could not recover. The third instruction should have 
been given. Exemplary damages are not allowed unless the 
wrong was committed deliberately and maliciously. A party 
may do an act intentionally in the heat of passion and there 
still be a total absence of deliberation or malice. (Sedgwick 
on Damages, § 253.) The court should have granted a new 
trial. The damages were excessive. (Goetz v. Ambs, 22 
Mo. 170; Sedgwick, 455-9; 2 Greenl. Ev. § 253, 256-7.) 


H. N. Hart, for respondent. 
RicHaRDson, Judge, delivered the opinion of the court. 


The instructions given by the court, on the points they 
touched, contained general and correct propositions of law, 
and, as they did not purport to comprehend every view of the 
case, they were not exceptionable for omitting to cover the 
whole ground. The defendant could have asked instructions 
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on any aspect of the case not embraced in those already 
given, and could have saved his exceptions if they had been 
refused; but it would be a dangerous practice for this court 
to establish that every judgment must be reversed, because, 
though each instruction is correct by itself, yet as a whole 
they fail to notice some legal proposition that properly arises 
on the evidence. 

The first two instructions asked by the defendant and re- 
fused contain the proposition that the plaintiff can not recover 
for any injury he sustainéd unless the defendant personally 
inflicted it. These instructions are not defended on the 
ground that all persons who are present aiding and encour- 
aging a trespass are not equally guilty with the one who 
strikes the blow; but it is insisted that the allegation in the 
petition must correspond with the real fact, and that the 
plaintiff could not recover short of proof that the defendant 
struck him, even though it appeared that he was present aid- 
ing and abetting another person who did strike. It is gen- 
erally sufficient in pleading to state facts according to their 
legal effect; as an averment that A. and B., as partners, 
made a note, will be sustained by proof that one of them 
signed it in the name ‘of the firm. So, in an indictment for 
murder that A. struck the fatal blow, and B. was present aid- 
ing and abetting, will be sustained by proof that B. was the 
actual perpetrator of the deed, and A. was present aiding and 
abetting ; for the injury given by one is, in judgment of law, 
the injury of the other. And surely greater strictness is not 
required in civil than in criminal pleading. 

The defendant’s third and fourth instructions were also prop- 
erly refused, for they give an undue prominence to the idea 
of deliberation and malice, which was calculated to mislead 
the jury. They implied that the defendant must have been 
prompted by ill-will and hostility towards the plaintiff—a 
state of feeling which is not necessary to exist to warrant the 
jury in giving exemplary damages. 

If an injury is unavoidable or the conduct of the defendant 
is without fault, no action will lie, and a trespass, to give a 
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cause of action, must either be wilfully committed or proceed 
from a want of due care. The intention is immaterial if the 
defendant is in any manner to blame, and it only becomes 
material in considering the question of exemplary damages. 
If the injury is not intentional, but results simply from a 
want of proper care, nothing more should be recovered than 
will compensate for the actual damage ; but if the act is wil- 
ful or intentional, then “ the idea of compensation is aban- 
doned, and that of punishment is introduced.” It is said 
generally that malice must exist to entitle the plaintiff to any 
thing more than reparation for the injury ; but it will be found 
that the word malice is always used, in such connections, not 
in its common acceptation of ill-will against a person, but in 
its legal sense, “ wilfulness—a wrongful act, done intention- 
ally, without just cause.” (United States v. Taylor, 2 
Sum. 586.) The term malice imports, according ‘to its 
legal signification, nothing more than that the act is wilful or 
intentional ; and when used to qualify the character of a tres- 
pass, it is only employed to distinguish it from that class of 
injuries which one person may inflict upon another without 
the intention to do harm, but for which he is responsible be- 
cause the act is not unavoidable. 

The defendant called the plaintiff to the stand as a witness 
and asked these questions: “ Did you, since the institution of 
this suit, at any time assign any interest in this action to any 
person ; if so, to whom, and what interest? Have you made 
any agreement with any person or persons, since the institu- 
tion of this suit, by which such other person or persons are to 
receive any share or benefit of any judgment to be rendered ?” 
The plaintiff’s counsel objected to the questions, and the objec- 
tion being sustained by the court the plaintiff did not answer 
them. The defendant’s answer did not set up any defence 
on the ground that the plaintiff had no interest in the suit, 
or that he had assigned the cause of action or any interest 
in the judgment he expected to obtain, and the testimony 
sought to be elicited by the question could not have furnished 
the jury with any proper assistance in estimating the plain- 
tiff’s damages. 
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The judgment on the first verdict in this case was reversed 
because the damages allowed by the jury were thought to be 
excessive. (See 22 Mo. 170.) On the last trial the verdict 
was for a greater amount than on the first, and it is now 
argued that the objection which was fatal to the first judg- 
ment applies with greater force to this one. But, in our 
opinion, the fact that one judgment has been reversed on ac- 
count of excessiveness of the damages, is the best reason why 
the second should not be reversed for a like cause. Whilst 
the estimate of damages‘in actions of this kind is the proper 
office of the jury, the court thought that the evidence did not 
justify so large a verdict, and that justice would be promoted 
by giving the defendant a new trial before another jury. A 
second ‘trial. has taken place and a larger verdict has been 
returned, without any imputation on the conduct of the jury, 
and something is due to the opinion of two juries. Another 
interference by the court would not only be an unwise exer- 
cise of its power, but would seem to be a usurpation of the 
province of the jury; and we have no assurance that if 
another new trial were granted the defendant would be more 
fortunate than he has been. The general rule on this sub- 
ject is well stated by Mr. Sedgwick, in his work on Damages, 
(p. 466,) “That, although the court are entirely satisfied 
that the damages are excessive and altogether beyond a com- 
pensation for the actual loss sustained, they will not, on 
motion for a new trial, interfere with the finding, unless the 
verdict is so extravagant as to bear evident marks of preju- 
dice, passion or corruption.” 

All the judges concurring, the judgment will be affirmed. 


—_+e4er—— 


CHaARLESON et al., Appellants, v. Hunt, INTERPLEADER, Re- 
spondent. 


1. The fact that a defendant is present in court, during the trial of the cause, 
in obedience to a subpena, ready to testify when called, will not render it 
improper to receive in evidence a deposition of said defendant taken in 
another cause in which he was a party ; though not admissible as a deposi- 
tion, it may, being signed by him, be received as'a written admission. 
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Appeal from St. Louis Circuit Court. 


Plaintiffs commenced a suit by attachment against Edward 
St. Michel. Francis A. Hunt interpleaded, claiming the prop- 
erty attached by virtue of a deed of assignment executed by 
said St. Michel for the benefit of his creditors. Said Hunt 
had likewise interpleaded in various other attachment suits 
commenced by parties other than the plaintiffs in this suit. 
To prove fraud in the assignment and a knowledge of it on 
the part of the interpleader, the plaintiffs offered in evidence 
a deposition of said interpleader taken in one of the other 
attachment suits in which he had interpleaded. The court ex- 
cluded it. The plaintiff had subpoenaed said Hunt, and he 
was present in court ready to testify when called. Plaintiffs 
also called as a witness the notary who. took the deposition, 
and offered to prove by him the declarations and statements 
of said Hunt contained in his deposition, and. proposed that 
he should read the deposition to refresh his memory. 


A. J. P. Garesché, for appellants. 


I. The deposition was improperly excluded. (Kritzer v. 
Smith, 21 Mo. 296 ; Murray v. Oliver, 18 Mo. 405.) 


Polk and Henry N. Hart, for respondent. 


I. The deposition was properly excluded. Hunt was in 
court ready to testify. (See R. C. 1855, p. 658, § 28.) 


RICHARDSON, Judge, delivered the opinion of the court. 


On the trial of the issue made by the interplea, the plain- 
tiffs offered in evidence the deposition of Hunt, which had 
been previously taken in a suit between Lattimer et al., 
plaintiffs, and St. Michel, defendant, which was excluded be- 
cause Hunt was in court in obedience to a subpoena, ready 
to be called as a witness. We assume that Hunt’s hand-writ- 
ing was admitted or proved, for no objection was made on 
the ground that he had not subscribed the deposition. The 
only point in this case was decided in Kritzer v. Smith, 21 
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Mo. 296. The paper was not offered as a deposition but as 
written admissions by the interpleader; and the statute 
which gives the right to examine the adverse party as a wit- 
ness was not designed to exclude the ordinary means of 
proof, and it is competent to prove as admissions the oral or 
written statements of a party to the suit, though he might 
be called as a witness. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 


Crry oF CaRONDELET, Respondent, v. DESNOYER’s ADMINIS- 
TRATOR, Appellant. 


1. Where a judgment is rendered against a person in his lifetime it need not 
be allowed as a demand against his estate; a transcript of the judgment 
may be filed in the probate court and the court should determine its class. 

2. A covenant not to sue one of several persons jointly liable will not dis- 
charge the others. 


Appeal from St. Louis Circuit Court. 


The city of Carondelet recovered two judgments in the St. 
Louis circuit court—one for $366.66 against John F. Barada 
as principal, and Alexander Desnoyer and Etienne Hebert as 
sureties, on an official bond executed by them—the other 
judgment being for $1263.64, against said Barada as princi- 
pal, and Alexander Desnoyer and Antoine Chouquette as 
securities, on another official bond. On the 30th of January, 
1856, the council of the city of Carondelet passed an ordi- 
nance authorizing the mayor of the city “to accept from 
Antoine Chouquette, one of the sureties of John F. Barada, 
one-half of the amount of the judgment recovered against 
Barada and his sureties; and on payment of said sum the 
mayor shall make and deliver to Chouquette a proper deed of 
assurance, agreeing on the part of the city not to institute or 
prosecute any further suit or proceeding against Chouquette 
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on his bond of suretiship for said Barada, or the judgment 
already recovered ; the said agreement to be without preju- 
dice of the right of the city to prosecute and collect of said 
Barada and his other surety the remainder of what may be 
due on said bond and judgment.” 

Chouquette paid one-half of the judgment in question, and 
the mayor of the city of Carondelet. executed in his favor a 
deed of covenant, under the seal of the corporation, substan- 
tially following the language of the above ordinance. At the 
December term of the St. Louis probate court the city of 
Carondelet presented a demand against-the estate of Alexan- 
der Desnoyer, based upon the two judgments above mention- 
ed, claiming the whole of the first judgment and one-half of 
the second judgment. The probate court allowed plaintiff’s 
demand on the first judgment, and refused to allow the same 
upon the second judgment. Plaintiff appealed to the circuit 
court. Before the hearing of the cause the defendant moved 
the court to dismiss the cause on the ground of a misjoin- 
der of two distinct causes of action. The motion was over- 
ruled. 

Defendant asked the court to declare the law to be, that by 
operation of said ordinance and deed of covenant the said 
Alex. Desnoyer and his estate were released from all liabili- 
ties on account of the judgment and bond in said ordinance 
and deed of covenant mentioned. The court refused so to 
declare the law, but, on motion of plaintiff, declared the law 
to be, that said ordinance and deed of covenant did not ope- 
rate as a release of Alexander Desnoyer; whereupon the 
court found for the plaintiff in the sum of $1084.49. 


Taussig, for appellant. 


I. The plaintiff improperly joined two different and distinct 
causes of action in one suit. 

II. A covenant never to sue operates as'a release of the 
covenantee. (2 Pars. on Contr. 219; Reed v. Shaw, 1 
Blackf. 245 ; Cuyler v. Cuyler, 2 Johns. 186; 2 Wm. Saund. 
47, notes.) The ordinance and deed of covenant are stronger 
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than.a mere covenant not to sue. The city had already ob- 
tained judgment. (See.1 Pars. on Contr. 23; 2 Roll. Abr. 
412, G.; 2 Salk. 574; Milliken v. Brown, 1 Rawle, 391.) 
The release of Chouquette operated as a release of Desnoyer. 


Casselberry, for respondent, cited 7 Johns. 207 ; 4 Greenl. 


421; 2 Dana, 107; 19 Wend. 129; 2 Johns. 448; 6 Taunt. 
289; 1 Marsh. 603. 


Scorr, Judge, delivered the opinion of the court. 


The proceeding in this case is irregular. The city of 
Carondelet recovered two judgments against Alexander Des- 
noyer as security for John F. Barada on two of his official 
bonds. The securities in one bond were Alexander Desnoyer 
and Etienne Hebert, and in the other Alexander Desnoyer 
and Antoine Chouquette. The city blended these two judg- 
ments in one and presented them as a claim against the estate 
of Desnoyer as an original. demand which had never been 
allowed, and a judgment was given against it for the demand 
in its new shape. 

These being judgments rendered against Desnoyer in his 
lifetime, there was no necessity for having them allowed 
again. All that was required on the part of the city was to 
file in the probate court transcripts of the judgments obtained 
in the circuit court in order to have them classed and paid as 
other demands allowed against the estate. (R. C. 1855, secs. 
26 and 27, p, 156.) By treating these judgments as the foun- 
dation of an original claim, they lose their class, for, being 
made the foundation of a new judgment, they could no longer 
be regarded as judgments rendered against the deceased in 
his lifetime, but must be looked upon as any other claim that 
has not been allowed, and a new judgment is entered upon 
it which will be placed in a lower class than that occupied by 
judgments rendered against the deceased in his lifetime. By 
jumbling separate judgments in this way the interests of sep- 
arate sets of securities are confounded, and it will become a 
matter of difficulty to settle and adjust their rights. 
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The agreement between the city and Chouquette did not 
affect Desnoyer. It will be time for him to complain when 
Carondelet does any thing affecting his rights injuriously as 
a surety. The agreement with Chouquette did not release or 
discharge the judgment. So far as Desnoyer was concerned 
it only operated as the endorsement of satisfaction to the 
amount paid by Chouquette. (Bryan v. Mundy’s Adm’r, 14 
Mo. 462.) 

The other judges concurring, the judgment will be reversed. 
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BuAKEY, Respondent, v. Buakey, Appellant. 


1. Where a builder contracts to build a house, he can have no lien for services 
rendered in superintending his own workmen. 


Appeal from St. Louis Land Court. 





Bay, for appellant. 
A. W. Lewis, for respondent. 





RicHaRDsoN, Judge, delivered the opinion of the court. 





This suit was brought to enforce a mechanic’s lien for work 
done and materials furnished in building a house for the de- 
fendant. The plaintiff in his petition asks judgment for a 
balance alleged to be due to him, but he does not say whether 
the house was built under a special contract, or whether he 
sought to recover on a quantum meruit. The account annexed 
to the petition contains various items for materials and for 
work done by different carpenters for a certain number of 
days, at two dollars and a half per day for each hand, and 
also this item: “* To 114 days’ services of self, in working and 
superintending building from May 1st up to 23d December, 
1856, at $3 per day—$342.” 

The evidence is very indefinite and unsatisfactory not only 
as to the value of the work and materials, but also as to the 
nature of the plaintiff’s undertaking. It appears, however, 
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that the workmen were employed by the plaintiff as his hands, 
and that, instead of charging a given sum for the work, he 
charged the defendant two dollars and fifty cents for every 
day each workman was engaged, though he did not pay any 
of them that much. If the plaintiff contracted to build the 
house for a certain price, or for whatever the job might be 
worth, it is difficult to understand on what principle he could 
charge the defendant for superintending his own hands; and 
if he undertook to employ workmen for the defendant and to 
superintend them, he ought not to be paid for services as 
superintendent and to speculate at the same time on the 
wages of the workmen. The law gives the mechanic, builder, 
artisan, workman, laborer, or other person, who may do or 
perform any work upon or furnish materials for any build- 
ing, a lien on the same to secure the payment of the work 
done or materials furnished ; but it has no such elastic power 
as is claimed for it in this case, and it can not be stretched 
to cover, besides the value of the work done’and materials 
furnished, a claim for services performed by the builder for 
himself in superintending his own workmen. 

The defendant asked the court to instruct “that the 
plaintiff is not entitled to recover in this action for superin- 
tending the work in the building ;” but the instruction was 
refused, and for that reason the judgment will be reversed 
and the cause remanded. The other judges concur. 


—+260+— 


McALuister, Defendant in Error, v. DENNIN et al., Plain- 
tiffs in Error. 


1. A release of one of several joint obligors discharges all; to have this effect, 
however, it must be a technical release under seal. 


Error to St. Louis Court of Common Pleas. 


Roger C. McAllister and Thomas O’Flaherty, partners, ob- 
tained a judgment against John Lowrie, Patrick Dennin, and 
David E. Rees, for the sum of $2100.94. On the 23d of 
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December, 1856, McAllister, acting for himself and as the 
administrator of his deceased partner O’Flaherty, executed 
in favor of John Lowrie the following instrument: “ Receiv- 
ed, St. Louis, December 23, 1856, from John Lowrie, five 
hundred dollars, which is in full of all demands now existing 
against him and in our favor, and especially in full satisfac- 
tion of, and we do hereby fully and absolutely release said 
John Lowrie from, all liability whatsoever, either as debt, 
damages or costs, by virtue of a certain judgment rendered 
by the St. Louis court of common pleas in a certain cause 
wherein we, the undersigned, Roger C. McAllister and Thomas 
O’Flaherty are plaintiffs, and Patrick Dennin, David E. Rees 
and said John Lowrie are defendants, on the 21st day of 
March, A. D. 1850, for $2100.94, the said cause being num- 
bered 41 to the September term, 1849, ‘“‘ Returns ;” and it is 
especially understood and agreed upon that this receipt.and 
release is not to work a release of any of the other defendants 
in said cause, but only the said John Lowrie. The writer 
would merely state that McAllister and O’Flaherty obtained 
a judgment several years since, in the St. Louis court of com- 
mon pleas, against John Lowrie, David E. Rees and Patrick 
Dennin for balance due by steamer Belmont and owners. 
We have no other judgment against John Lowrie; and for 
the sum of five hundred dollars we hereby release the said 
John Lowrie from all claim, liability or demand for the said 
judgment (but not any of the others) and in full of all and 
every claim and demand up to the present date against the 
said John Lowrie.. [Signed] Roger C. McAllister, and R. 
C. McAllister, administrator of the estate of Thomas O’Fla- 
herty, deceased.” 

Dennin and Rees moved the court to enter satisfaction of 
the judgment above mentioned. This was made upon the 
above instrument. The court overruled the motion. 


H. N. Hart, for plaintiffs in error. 
Hudson & Thomas, for defendant in error. 


I. A release without consideration and not under seal is 
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void. (Seymour v. Minturn, 17.Johns. 169; Jackson v. 
Stackhouse, 1 Cow. 122.) The debtor only paid a part of a 
judgment, the whole of which he was liable for. A release 
not under seal of one of several covenants will not discharge 
the co-covenanters.. (9 Wend. 336; Seely v. Spencer, 3 
Verm. 334; Rowley v. Stoddard, 7- Johns. 207 ; Shotwell v. 
Miller, Coxe, 81; Andrews v. Andrews, 1 Root, 72.) Even 
a technical release will be construed according to the inten- 
tion of the parties, and will not operate as a release unless 
that intention appears from the face of the instrument. (7 
Com. Dig. 222, tit. Release; 6 Bac. Abr. 635.) 


Ricnarpson, J udge, delivered the opinion of the court. 


The receipt on which the motion was grounded shows that 


‘only five hundred dollars, less than one-third of the amount 


of the judgment, has been paid, and that the defendants did 
not intend to release the residue of the judgment. The 
question then is, whether this instrument of writing without 
a seal operates as an extinguishment of the whole judgment, 
against the manifest intention of the parties to it and in the 
face of the fact that only a portion of the debt has been paid, 
and that too by neither of the plaintiffs. 

It is an undoubted rule of law that a release to one of sev- 
eral obligors discharges the others; but an instrument of 
writing that has this effect, and that cin be taken advantage 
of ‘by the others as a. discharge, must be a technical release 
under seal. (Rowley v. Stoddard, 7 John. 267; Seymour 
v. Minturn, 17 Johns. 170; Jackson v. Stackhouse, 1 Cow. 
122; Dozing v. Bailey, 9 Wend. 336; Seely et al. v. Spen- 
cer, 3 Verm. 334; Baily v. Day, 26 Maine, 88; Shaw v. 
Pratt, 22 Pick. 305; Gibson v. Weier, 1 J. J. Marsh. 446.) 
The principle is too-well established to be debatable, and it is 
unnecessary to discuss the reason on which it is founded or 
to review the authorities that support it. 

The judgment is affirmed ; the other judges concurring. 
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IN THE Martrer oF Mitton Duty’s Estate. 


1. Although an appeal will lie from an order of a probate court revoking let- 
ters of administration, yet, where the revocation is made for the reason 
that a will had been found and admitted to probate, the circuit court can 
not on such appeal inquire into the sufficiency of the proof upon which the 
probate court acted in granting probate of the will. 

2. The validity of a will duly proven can be contested only in a proceeding 

' instituted for that purpose under section 30 of the act concerning wills (R. 
C. 1845, p. 1083; R. C. 1855, p. 1571, sec. 30) ; an appeal will not lie from 
an order of a probate court granting probate of a will. 


Appeal from St. Louis Circuit Court. 


On the 22d day of June, A. D. 1850, letters of administra- 
tion were granted to Thomas Harney upon the estate of Mil- 
ton Duty. On the 5th of March, 1856, the probate court 
revoked the letters for the reason that a will was produced 
and admitted to probate. _Harney appealed from the judg- 
ment of the court revoking his letters. The circuit court, on 
appeal, rendered its judgment revoking said letters, and from 
that judgment Harney has appealed to this court. The will 
provided for the manumission of certain slaves, who, by their 
counsel, appeared and contended for the revocation of said 
letters and the establishment of the will. At the trial below, 
there was offered in evidence, in their behalf, a transcript of 
the will and of the judgment of the probate court admitting 
the same to probate. Said transcript also. contained the evi- 
dence upon which the will was admitted to probate, and the 
said Harney, by his counsel, objected to the admission of the 
said transcript of said will and judgment, unless the evidence 
aforesaid were offered in connexion therewith ; but the court 
overruled said objection and the appellant excepted to said 
ruling. The appellant then offered his letters of administra- 
tion in evidence. This was all the testimony. 

The court was asked to declare the law to be, that upon the 
evidence the court should find for the appellant ; which de- 
claration the court refused to make. The court rendered its 
judgment revoking said letters as aforesaid. 
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In the Matter of Milton Duty’s Estate. 





Krum & Harding, for appellant. 


I. An appeal for an order revoking letters of administra- 
tion is expressly granted by statute. (R. C. 1846, p. 106, 
§ 3.) It was the duty of the circuit court to hear and deter- 
mine the cause anew. (Id. p. 107.) This was not done ; 
on the contrary, the circuit court refused to try the cause 
anew. The production of a will was not sufficient to author- 
ize a revocation of letters of administration. (Id. 67.) Not 
only must there be a will but probate thereof must be granted 
before an order can be made to revoke letters of administra- 
tion previously granted. Whether the will in this case was 
duly admitted to probate, that is, duly proved by competent 
testimony, was the very question that was involved in the 
decision. or order of the probate court that was appealed 
from. The circuit court assumed that there was a will, and 
that its production, whether proved or not, was sufficient to 
justify a revocation of the appellant’s letters. This in effect 
is making the mere fiat of the probate court in reyoking let. 
ters conclusive. The circuit, court, on being possessed of the 
cause, should have heard the. proofs, that is, the testimony 
which the law requires to establish a will, and then decided 
whether this was Milton Duty’s will or not; for upon that 
decision depended the question whether Harney’s letters 
were lawfully revoked. 


Hart and Biddlecome, for Jordan and others. 


I. It was not competent for the circuit court, on the ap- 
peal, to inquire into the sufficiency or competency of the 
evidence upon which the probate was granted. 


RicHARDSON, Judge, delivered the opinion of the court. 


The administration act of 1845 provides that if, after let- 
ters of administration are granted, a will of the deceased be 
found and probate thereof granted, the. letters shall be revok- 
ed and letters testamentary, &c., shall be granted; and though 
the same statute gives the right of appeal from the county to 


MARCH TERM, 1858. 





Dannefelser v. Weigel. 


the circuit court on orders revoking letters testamentary or 
of administration, the jurisdiction which the circuit court 
acquires on the appeal does not draw to itself the right 
to inquire into the character or sufficiency of the proof 
on which the county court acted in granting probate of 
the will. 

An appeal will not lie from the judgment of the county 
court admitting a will to probate, and the 31st section of the 
act concerning wills prescribes the only mode by which the 
judgment of the county court in rejecting or admitting a 
will to probate can be inquired into. The appellant could 
have opposed and contested, in the probate court, the va- 
lidity of the will, or the sufficiency of the proof on which it 
was proposed to admit it to probate ; but, after it was estab- 
lished, the probate thereof was conclusive in a collateral pro- 
ceeding, and, the will having been found and probated, the 
revocation of the letters of administration, which had been 
previously granted, followed by operation of law. The cir- 
cuit court, on the appeal from the order revoking the appel- 
lant’s letters of administration, could not go behind the judg- 
ment of the probate court granting probate of the will; and 
the only questions which the appeal carried up were, not 
whether the proof was sufficient to authorize the probate of 
the will, but whether a will of the deceased had been found 
and probate thereof granted. 

The other judges concurring, the judgment will be affirmed. 


DANNEFELSER, Appellant, v. WEIGEL, Respondent. 


1. Where a party to a suit, through no negligence on his part, but through re- 
liance upon the promises of a notary before whom a deposition is being 
taken, and of the opposing counsel, is prevented from cross-examining the 
witness, the deposition should be suppressed. 

2. Where the delivery of a chattel is conditional, the property will not vest 
until the condition is performed, or the performance thereof is waived. 
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Appeal from St.- Louis Court of Common Pleas. 


Spies § Burt, for appellant. 
Kribben, for respondent. 


RICHARDSON, Judge delivered the opinion of the court. 


In our opinion, the court ought to have sustained the plain- 
tiff’s motion to suppress the deposition of Louisa Bollet. 

The inattention and negligence of attorneys ought not to 
be encouraged or countenanced ; but in this case Mr. Spies 
was not guilty of either, but acted under an emergency and 
on assurances that would have lulled the most prudent man 
into security. It appears from his affidavit that he attended 
for his client on the day and hour and at the place appointed 
by the defendant in his notice for taking depositions ; that he 
found there the notary, the witness, the defendant and Mr. 
Kribben his attorney, and that as his wife, who was an invalid 
and was about to leave the city for her health, required his 
attention for a little while, he requested the notary and Mr. 
Kribben not to delay taking the deposition, but to detain the 
witness for an hour that he might cross-examine her on his 
return. They promised to do as he had requested, and on 
the faith of their promise he went away, but returned within 
an hour, and, as he believes, in about half an hour, when he 
found that the witness had given her deposition and left. The 
sudden leaving of the witness was explained by the statement 
that she was in a hurry; but the notary and the plaintiff’s 
attorney promised that she should be at the office again that 
day at five o’clock, at which time he attended, but she was 
not there, and the promise was renewed that she should be 
there the next day at the same hour. He again attended 
the next day at the appointed time, but the witness was still 
absent ; when another appointment was made, with the like 
result, at which time he was informed that they could not 
procure her attendance for the reason that she had left the 
city the day before to reside in Illinois. 
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No blame is attached to Mr. Kribben in this transaction, 
for his promise was no doubt made in good faith and dicta- 
ted by a proper professional courtesy, and he manifested every 
disposition to redeem it. But his client was present and 
heard the request and promise; the witness was at that time 
in his employment and an inmate of his family, and as she 
did not leave the city until several days after her deposition 
was taken, it is hardly probable that he could not have secured 
her presence again before the notary in order to be cross- 
examined by the plaintiff. 

The evidence of Gamnitz, a workman in the employ of 
plaintiff, if it does not show that he had no authority to de- 
liver the buggy, clearly shows that it was a conditional deliv- 
ery ; and in that case the title did not vest in the defendant 
until he had performed the condition, unless the plaintiff sub- 
sequently waived it. If property is sold without credit on 
the condition that it shall be paid for, though it is delivered, 
the sale is conditional, and the title will not pass as between 
the original parties. (2 Kent, 496; Story on Sales, § 313.) 
The first instruction asked by the plaintiff and refused ought 
to have been given with the qualification “ unless the. jury 
should find that the plaintiff waived the condition.” If the 
defendant obtained possession of the buggy on consideration 
and on the promise that he would pay for it, and there was 
no agreement for credit, the plaintiff’s right to retake it did 
not depend on the motives of the defendant at the time of 
the delivery, if the conditions were not afterwards complied 
with. For the purchaser, to whom property is delivered cou- 
pled with the condition that he will pay for it, will be guilty 
of a fraud if he afterwards attempts to keep it without paying, 
although he intended to pay at the time he got it. The in- 
structions therefore are erroneous which imply that it was 
necessary to show that the defendant obtained possession of 
the buggy with the intention never to pay for it, or that he 
procured the delivery thereof by a trick or contrivance. 

The judgment will be reversed and the cause remanded ; 
the other judges concurring. 
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DESSAUNIER ef al., Appellants, v. MurpHy, Respondent. 


1. The doctrine of presuming conveyances rests mainly upon long and unin- 
terrupted possession in the owners of the title in favor of which the pre- 
sumption is indulged ; if this possession be had, not under the title in favor 
of which such a presumption is invoked, but under another title not shown 
to be owned by the person so invoking it, a conveyance will not be presumed 
to supply the defect. 


Appeal from St. Louis Land Court. 


This case has heretofore been before the supreme court. 
For the report of the decision of the supreme court see Des- 
saunier v. Murphy, 22 Mo. 95. In addition to the facts in 
evidence on the former trial, Henry W. Williams was exam- 
ined as a witness in behalf of defendant. He testified that 
since 1846, his business had been that of an investigator of 
titles to real estate in St. Louis; that during that time he 
had taken abstracts of all the archives and a large portion of 
the deeds in the office of the recorder ; that he had met with 
references to judicial sales of which he could find no evidence 
except recitals in deeds.. The plaintiff also introduced in 
evidence various deeds showing that A. L. Langham had ac- 
quired a portion of the Bizette title previous to 1818; also 
other evidence tending to show that Langham claimed title 
through Bizette. 

The plaintiff requested the court to instruct the jury as 
follows: ‘“ The land in dispute was confirmed by act of Con- 
gress of the 29th of April, 1816, to be surveyed to the legal 
representatives of William Bizette; and if the jury find from 
the evidence that said land was purchased by Charles Bizette 
on the 18th of February, 1775, and that Charles Bizette died 
leaving three children his heirs, and that Louis Boissy mar- 
ried one of the daughters of said Charles Bizette, and that 
Boissy died leaying only five children his heirs; and that 
Emily Dessaunier and Louise Deroin, two of the plaintiffs, 
were children of said Boissy, and that Paschall Mallett, 
Louis Mallett, Francis Mallett, Charles Mallett, and Mallia 
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Mallett, and Maria Louise Deroin, the other plaintiffs, are the 
children of Margaret Boissy, the daughter of said Louise 
Boissy and Paschall Mallett her husband, and that said Mar- 
garet and her husband are dead, then the jury will find in 
favor of the plaintiff for three-thirtieths or one-tenth part of 
the land sued for.” This instruction the court gave, having 
added to it the following clause: ‘“ Unless the jury find for 
the defendant under the instruction given for defendant.” 

The court, at the instance of the defendant, gave the fol- 
lowing instruction: “If the jury believe from the evidence 
that after the death of Charles Bizette and before October 
12, 1782, the land in controversy in this suit was sold to 
Joseph Brazeau as a part of the estate of said Bizette, under 
the authority of the government then in power in the county 
of St. Louis, they should find for the defendant. Such an 
authorized sale may be shown by circumstantial and indirect 
evidence as well as by direct evidence.”’ 

The jury found for defendant. 


N. D. & G. P. Strong, and Morehead, for appellants. 


I. The copy of the receipt should have been excluded. It 
does not purport to be an original but a copy. It does not 
describe any particular piece of land. There were three 
pieces of land mentioned as belonging to the estate of Charles 
Bizette. It does not purport to have been given to Joseph 
Brazeau. It does not purport that the money was paid at 
all. It simply discharges Brazeau. It does not purport to 
be for land of Charles Bizette. It is signed simply “ mark 
of } Provenchere,”’ without designating John B. Proven- 
chere, and without the attestation of a witness or acknowl- 
edgment. Having this want of authenticity, being signed by 
an illiterate man, if signed at all, it speaks of dollars, a cur- 
rency then utterly unknown in Missouri. It was irrelevant ; 
it proves nothing. It derives no assistance from the face of 
the deed. The deed does not state when the money was paid. 
The deed is professedly founded on the receipt. Thirty 
years had elapsed since the assumed date of the transaction. 
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The heirs of Charles Bizette were more than thirty years of 
age. The deed does not purport to have been made by the 
authority of any court or government. In 1811 Provenchere 
was a mere stranger to the title. 

II. Supposing the deed and receipt properly admitted in 
evidence, they furnish no evidence of any authorized sale of 
the land in dispute upon which the court was justified in 
submitting the fact to the jury. 

III. The instruction given was erroneous. 


Todd, for respondent. 


-{. There was evidence from which the jury might lawfully 
infer the existence of an authorized sale of the land in con- 
troversy to Joseph Brazeau after the death of Charles Bizette 
and prior to October, 1782. Perfect direct proof of the sale 
did not, it is true, exist. There was long continued, adverse, 
actual and highly public possession in constant view of most 
of the parties interested against the claim; this possession 
was for thirty-five years before the commencement of this 
suit, and in favor of this possession time had been running 
under the statute of limitations, against these plaintiffs and 
those under whom they claim, for nearly twenty years next 
before the commencement of this suit. This evidence is re- 
lied on only as corroborative of the other evidences in the 
case of an actual and lawful sale. 1st. The petition of widow 
Bizette for an inventory and sale of the property of the estate 
of Charles Bizette, deceased, her husband, for the purpose 
of paying debts and maintaining the children. 2d. The 
grant of the prayer, as shown by the proceedings of Gov. 
Cruzat. The inventory included this land. 3d. The appoint- 
ment of Provenchere as curator of the infant children of 
Charles Bizette. 4th. The receipt of Provenchere to Brazo 
of October, 1782, with the deed of himself and wife, dated 
May, 1811. . This deed shows that the land in controversy 
was sold to Brazeau at public sale at the church. The 
debts of C. Bizette required a sale of the property of his 
estate. Such a sale was legally authorized and begun as 
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early as September, 1781. Provenchere, as curator of the 
children, was entrusted with all the property not sold on the 
day of sale. He was authorized as curator to sell. (See 
White Recop. 16.) If he sold this land to Brazeau and Bra- 
zeau paid for it, said receipt, if genuine, would be a usual 
and proper evidence of the sale and voucher of payment, and 
its date would be a consistent fact ; and if it was his duty to 
report the sale and to make a record of it, its non-production 
should not affect Brazeau’s right as evidenced by the receipt, 
because Provenchere may have omitted to report. Proven- 
chere may have reported and the record may now be lost, as 
Williams’ evidence shows may have been the fact. If the 
receipt was genuine and made at the date of it, it should 
satisfy every mind that such a sale was made. The receipt 
was genuine. Its genuineness was a question for the jury. 
Mrs. Provenchere joined in the deed. If there had been a 
sale to Brazeau, she must have known it. If there was no 
such sale, Provenchere and his wife conspired to cheat their 
children. Brazeau conveyed to his nephews, in 1811, stating 
his title to be derived from said sale. The deed of the Bra- 
zeaus to Langham of the adjoining tract shows that they had 
already conveyed the Bizette tract tohim. Since that time 
Langham and those claiming under him have been in pos- 
session of the land. 


NaPTON, Judge, delivered the opinion of the court. 


As we understand the facts of this case, it is not one in 
which a court could presume a conveyance or direct a jury 
to presume one. It does not fall within any class of cases in 
which such presumptions have been indulged. The presump- 
tion is invoked here not to sustain an ancient possession held 
under the title sought to be aided by the presumption, but 
to make out an outstanding title, adverse to that under which 
the defendants hold and under which the plaintiffs claim. 

Langham took possession in 1818 under deeds from the 
heirs of Bizette. The Brazeau title derived through Proven- 
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chere, after being traced to the two nephews of Brazeau in 
1811, disappears and no traces of it are seen afterwards. No 
possession had ever been held under it, beyond all doubt, up 
to this time, although nearly thirty years had elapsed. The 
first possession of the land since the death of Charles Bizette 
is found in Langham in 1818, under the Bizette title, and 
that possession has continued to the present day. The ne- 
phews of Brazeau, who held what is here termed the Bra- 
zeau title originally derived from Provenchere and conveyed 
to them by their uncle in 1811, conveyed to Langham an 
adjoining tract in 1818, and in referring to the tract now in 
controversy spoke of it as belonging to Langham. No allu- 
sion is made to their title to this tract in the deed. It would 
be a violent presumption to infer from this that they had pre- 
viously made a conveyance to Langham, as it is perfectly 
easy to account for such language without making such an 
inference. ‘Langham was in possession of the land by deeds 
under the Bizette title. The Brazeaus may have considered 
their title worthless. The recital that the adjoining tract 
belonged to Langham is just as true if Langham’s title was 
derived from Bizette, as it would be if it had been derived 
from them. Besides, the recital, whatever it may imply, can 
not bind the present plaintiffs, who claim under the Bizette 
title, and are no way concerned in or affected by the deed 
from the Brazeaus for an adjoining tract of land. At all 
events no deed from the Brazeaus to Langham appears in this 
case, and neither the court nor jury were asked to presume 
one. We may assume, then, that no such deed existed, and 
consequently Langham derived no title to the premises in 
controversy from the Brazeaus. 

The jury then in this case were permitted to infer from cir- 
cumstances a valid sale of this land to Brazeau in 1782, not 
to protect a possession acquired under such sale, but to de- 
fend a possession acquired under the heirs of Bizette against 
a claim of one of the heirs. 

The doctrine of presuming conveyances mainly rests upon 
long and uninterrupted possession in the owners of the title 
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in favor of which the presumption is indulged. Where a 
defendant in ejectment takes shelter under an outstanding 
title, as he may do, he must take it as he finds it, and it will 
be treated by the court as it would be if its owners were 
asserting it as plaintiffs. Could the Brazeaus or their repre- 
sentatives claim the assistance of presumption in a suit 
against the present defendants? If they could not, then the 
defendants, resorting to it for protection, can not strengthen 
it or cure its defects by connecting with it their possession 
under another and adverse title. 

So far as mere presumptions of fact are concerned, they 
would seem to be rather against the validity of the title of 
Brazeau, if we consider the acts of those who hold this title 
as entitled to much weight in determining its value. No 
possession was ever taken under it by any one. The Pro- 
vencheres—both father and son—and Langham and the Bra- 
zeaus did not appear to regard the title as valuable from 
1811 up to 1818. Langham was busy in buying up branches 
of the Bizette title, and did not think it worth while to buy 
the Brazeau title to this tract, although he must have been 
aware of it by his purchase of an adjoining tract, the title of 
which had the same origin and the same owners. It would 
seem that John L. Provenchere had no confidence in the 
Brazeau title, since it was through him that Langham derived 
a portion of the Bizette title. Provenchere could hardly be 
ignorant of the existence and character of the Brazeau title, 
as it originated in a supposed sale made by his father. If 
indeed we could presume that Langham, in 1818, when he 
went into possession of this land, had previously acquired a 
conveyance from the two Brazeaus, the case would present 
entirely another aspect. But the case was not tried upon 
any such hypothesis. The jury did not pass upon any such 
fact. We must suppose that no such deed existed, as no 
- such deed was shown, and no reference to any such deed is 
to be found in any of the conveyances made of this land or 
their recitals. The deed of 1811, from Provenchere to Bra- 
zeau, is certainly evidence to show that at that date Brazeau 
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considered his purchase available, yet he immediately trans- 
ferred the title to his nephews and they never took possession. 
Nothing further is ever heard of it in all the subsequent 
acquisitions of title by Langham to this and adjoining tracts 
of land, in all of which the Provencheres and Brazeaus were 
concerned. This title is now resuscitated, after a lapse of 
nearly forty years, to protect the interest of those who hold 
under the Bizette title, but who it seems did not acquire the 
whele title. 

We do not wish to be understood as asserting that an 
owner or claimant of land prejudices his title by buying up 
outstanding claims. Such purchases are common and alto- 
gether commendable, and ought not to create any prejudice 
against the title which proves to be available. If Langham 
had been the owner of the Brazeau title, his subsequent 
purchase from the heirs of Bizette ought not to have any in- 
fluence in impairing the value of his original title. But we 
have seen that Langham and his assignees do not occupy this 
position. 

We concede the force of the reasoning by which the coun- 
sel for the defendant has maintained the genuineness of the 
receipt of 1782. The argument was certainly ingenious, 
perhaps conclusive. We think the paper was a genuine one 
and that the jury were well warranted in coming to this 
conclusion; but it is not pretended that this paper alone 
makes out a valid sale in 1782 to Joseph Brazeau. If a 
possession had been taken under this receipt or the deed 
following it, then a court or jury might well be permitted 
to presume that every thing necessary under the law to be 
done towards passing the title to Brazeau had been done. 
Every legal presumption will be made to sustain long and 
ancient possession, but the possession must go along with 
the title whose deficiencies are sought to be covered up. As 
neither the defendants nor those from whom they derived 
title and possession ever held under the title they now seek to 
set up, they have no other protection against the claim as- 
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serted in this case except such as their possession under the 
statute of limitations gives them. 

As the case was not tried upon this defence of limitation, 
we have not looked into the facts with any view to see what 
result would be produced by the statute of limitations. We 
shall therefore reverse the judgment and remand the cause ; 
the other judges concur. 


CLark, Respondent, v. HAMMERLE e¢ al., Appellants. 


1. In March, 1789, one Joachim Roy made his will; it was executed in the 
presence of the lieutenant governor of Upper Louisiana, and attested by him 
and seven other witnesses; it was deposited among the archives of the 
Spanish government and a copy thereof was given out by the lieutenant 
governor of said province on the 24th of July, 1801, a few months after the 
death of said Roy ; Aeld, that the will was a valid and operative instrument 
under the Spanish law without further proof. 

2. Where an instruction given at the instance of a party to a suit is decisive 
thereof and excludes from the consideration of the jury the questions 
raised by the evidence of the opposing party, it is erroneous. 

3. Hunt’s minutes of testimony taken under the act of congress of May 26, 
1824, are not admissible in evidence except to prove such facts as can be 
proved by hearsay ; where, however, one party to a suit introduces them in 
evidence, the opposing party may have the full benefit of them. 

4. A certificate of confirmation issued in 1825 by Recorder Hunt, under the 
act of congress of May 26, 1824, in favor of Joachim Roy’s representatives, 
for a lot in the Cul de Sac, described the lot confirmed as bounded north 
by a field lot of A. Guion, and east by Auguste Chouteau’s mill tract. On 
the margin of the claim of A. Guion are the following words: ‘In Chou- 
teau’s mill tract.” Held, that this marginal entry was not admissible in 
evidence, as against those claiming under Roy, to show that the lot con- 
firmed to Roy was situate. within Chouteau’s mill tract. The Spanish 
survey of “Chouteau’s mill tract,” in which the land on the west of the 
survey is stated to be “ vacante,” is admissible in evidence as bearing upon 
the question of the location of Roy’s confirmation ; the same weight should 
be attached to it as to reputation or hearsay in establishing ancient boun- 
daries. 


Appeal from St. Louis Land Court. 


This was an action of ejectment to recover possession of a 
portion of a lot in the Cul de Sac common field near St. Louis. 
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Plaintiffs claim title under the legal representatives of Joachim 
Roy, to whom they allege the lot was confirmed by act of 
Congress of June 13, 1812. The defendants, in addition to 
a formal denial of the facts stated in the petition, set up the 
statute of limitations as a bar. 

In support of his title plaintiff introduced in evidence a 
certificate of confirmation by Theodore Hunt, under act of 
Congress of May 26, 1824, with Hunt’s minutes of testimony. 
Huint’s minutes of testimony were, as certified, in substance 
as follows : 

“ Joachim Roy’s legal representatives claim a lot in the Cul 
de Sac, near the town of St. Louis, containing one arpent 
and a half in front by about forty in depth; bounded north 
by the field lot formerly owned by Madame Lacompte, east 
by the claim of widow Camp’s legal representatives, south by 
the field lot formerly owned by Tabot, and west by land un- 
known, near to Gratiot’s.” [Here follows the testimony of 
Michael Marly and Joseph Roy, who testified in substance 
that Joachim Roy owned and cultivated the lot claimed about 
thirty-two years before July 8, 1825, (the day the testimony 
was taken) until the common field fence was taken down. | 

“ Francis Caillou, being duly sworn, says: He knows the lot 
claimed ; that this deponent, forty years ago, with Joachim 
Roy, cultivated this field lot, and continued to cultivate the 
same with said Roy until the fence was taken down some 
twenty-five or twenty-six years ago. This deponent says, 
that his mother after the death of his father married Joachim 
Roy, and in that way, living with Roy, he became acquainted 
with this field lot. He has no interest in this claim what- 
ever.” ‘ Kustache Caillou, being duly sworn says: He knows 
the field lot claimed, and that upwards of thirty years this lot 
was owned and cultivated by Joachim Roy, who cultivated 
the same until the fence was taken down ; and this deponent 
further says, he has no interest whatever in this field lot, 
neither directly nor indirectly.” 

The above is recorded on pages 49 and 50 of Hunt’s Min- 
utes, book No. 2. 
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“ Joachim Roy’s legal representatives claim a common field 
lot in the Cul de Sac, containing one arpent and a half in 
front by about thirty in depth ; bounded north by the field 
lot claimed by Amable Guyon’s legal representatives, south 
by Beré Tabeau’s legal representatives, east by Auguste 
Chouteau’s mill tract, and west by Charles Gratiot.” In 
support of this claim there is recorded the testimony of 
Baptiste Riviere, René Dodier, and René Paul. ‘“ Baptiste 
Riviere, being duly sworn, says: He knows the field lot 
claimed, and that upwards of forty years ago this field lot 
was owned and cultivated by Cadet Jean Rion, who cultiva- 
ted the same until he died; and after that Fife Beaugeneau 
cultivated the same until it became the property of Joachim 
Roy, who owned and cultivated the same until the common 
field fence was taken down.” Record of this testimony is 
made in book 2, page 116, of Hunt’s Minutes. The testimony 
was taken and recorded July 30, 1825. 

To the above one certificate was appended by the recorder 
of land titles. 

The plaintiff then introduced in evidence a certified copy 
from Hunt’s list of confirmation certificates issued under the 
act of Congress of May 26, 1824, to Joachim Roy’s legal 
representatives. From this it appears that the certificate was 
issued July 30, 1825. The lot is described as a common field 
lot situate in the Cul de Sac, “one and one-half arpens front 
by about thirty deep; “bounded north by the field lot 
claimed by Amable Guion’s legal representatives, south by 
the field lot claimed by Beré Tabeau’s legal representatives, 
east by Auguste Chouteau’s mill tract, and west by Charles 
Gratiot.” . 

In the recorder’s certificate appended to his transcript of 
the above it is stated that “ the above is the only entry in the 
said list of the claim of said Roy’s representatives to a lot in 
the Cul de Sac common field of St. Louis.” 

The plaintiff then offered in evidence a document purport- 
ing to be a will of Joachim Roy, devising all his estate to 
Verronique Guitard. The will bore date March 25, 1789, 
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and purported to be signed by Joachim Roy, by his mark, 
and by seven witnesses, and by Manuel Perez, lieutenant gov- 
ernor. This document was a copy certified from the “ ar- 
chives” by the recorder of St. Louis. In connection with 
this certified copy the plaintiff offered in evidence two docu- 
ments, one purporting to be the original will of said Roy, 
of which the above is a copy, and the other purporting to be 
a copy thereof certified by Charles Dehault Delassus to be 
‘*‘# copy in conformity to the original which is deposited in 
the archives of the government, given to the party on his ap- 
plication. Given at St. Louis, July 24th, 1801. [Signed] 
Delassus.” 

Defendants objected to the admission of these documents 
because the will was not executed in accordance with the law 
then in force; because it was not proved; because it had 
never been acted upon or set up in any manner by any per- 
son ; because the devisees therein named never claimed any 
thing under it, nor was it ever produced before any judge or 
officer ; because said copies were not produced from any 
legal-custody. It was admitted that Roy died June 25, 1801. 
The court overruled the objections and admitted the will and 
copies in evidence. 

Plaintiff then introduced in evidence a will of Verronique 
Guitard exé*uted August 29, 1808, by which the lot in con- 
troversy wasievised to her sons, Frangois Caillou and Eus- 
tache Caillou. This will was proved November 22, 1836 ; 
also a deed to Wm. Carr Lane, dated August 1, 1825, from 
Eustache and Francois Caillou. Plaintiff showed title in 
himself under Lane to that portion of the field lot which is 
in controversy. This portion lies at or near the west end of 
the field lot. The plaintiff then gave in evidence certified 
copies of two surveys. The first purported to be a “ plat and 
description of a survey of a lot, one and one-half by about 
thirty arpens, in the Cul de Sac fields, claimed by the legal 
representatives of Joachim Roy, and the boundaries and ex- 
tent thereof proven before the recorder of land titles on the 
day of , 1825, under the act of Congress of the 
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26th of May, 1825.” This survey (No. 3307) was approved 
by the surveyor general, Milburn, in 1841, with the qualifica- 
tion, written on the margin, that its “southern boundary must 
be extended eastward so as to make its whole length forty 
arpens, unless it comes in contact with the claim of Motard, 
in which-event it will stop at Motard’s.” The second survey 
(No. 3307) was made in accordance with this suggestion. It 
was approved March 20, 1857. The land in controversy was 
embraced in this survey. The plaintiff then gave in evidence 
a certificate of confirmation to Joachim Roy’s legal represen- 
tatives for the Cul de Sac lot as thus confirmed. This cer- 
tificate bears date March 25, 1857. 

The plaintiff here closed ; whereupon the defendants asked 
the following instructions: “1. Upon the case made in tes- 
timony the plaintiff ought not to recover. 2. The will of 
Joachim Roy, as given in evidence by the plaintiff, is inope- 
rative and void as a conveyance of the land in question to 
Verronique Guitard. 38. The two surveys, as given in evi- 
dence by the plaintiff, are not authorized surveys of the 
United States ; and neither of them is authoritative as a sur- 
vey.” The court refused to give these instructions. 

The defendants then introduced oral testimony with the 
view to show that the true location of the Cul de Sac was 
within the Chouteau mill tract ; that the Cul de See had been 
improperly located west of said mill tract. To tis testimony 
plaintiff objected. 

The defendants offered in evidence a copy of a plat of sur- 
vey of the Chouteau mill tract. The ground on the west of 
the mill tract is laid down as “ vacante.”” The “ second con- 
cesssion”’ is marked as commencing at the end of the common 
field lots of the old town. To this plat there is the following 
annotation: “ Mesurée par le Lunt. Arpenteur, Don Santiago 
McKay, en date du 29 May, 1803, en vertu de la requéte de 
Vinteressé en date du 17 Fevrier de la méme année du de- 
cret de Mons. le Lnt. Gen. Don Charles Dehault Delassus, du 
18 du méme mois, méme année, 4 laquelle est jointe ; le 
plan figuratif de la dite terre et toute les pieces citées dans 
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la dite requéte numerotée lesquelles j’ai remisés & l’interessé 
avec le certificat d’arpentage que j’ai expedié le 23 d’ Aout, 
1803.” The court admitted said survey against the objection 

of plaintiff. 

The defendants then offered in evidence, among other 
documents, the following: 1. Claim and certificate of con- 
firmation by Hunt, dated 30th July, 1825, to A. Guion, for 
lot in Cul de Sac, of two by thirty arpens ; bounded north by 

Verdon, south by ‘Cadet Jean Rion,’ east by the Mill tract 
of Auguste Chouteau, and west by the claim of Charles Gra- . 
tiot. On the margin of this claim are the following words: ~~ 
‘In Chouteau’s mill tract.’ 2. Survey No. 2973, in favor of 
A. Guion or his legal representatives. 8. Claim by Berry 
Tabeau’s legal representatives for one by forty arpens ; bound- 
ed north by field lot claimed by Jean Rion’s legal represen- 
tatives. The court, on the motion of plaintiff, excluded the 
same. 

The defendants then introduced in evidence a certified 
copy of the claim, &c., of J. Roy, “ with the erasures.” From 
this it appeared that the claim, as set out on page 116 of 
‘“ Hunt’s minutes” (see ante, p. 57) was erased and inter- 
lined as follows: The words “ Cadet Jean Rion’s” as claim- 
ant were erased, and “ Joachim Roy’s” legal representatives 
were inserted. The word “forty” was erased and the words 
“about thirty” were interlined. In what is called Hunt’s 
list of certificates of confirmation, the words -‘ Cadet Jean 
Rion” as confirmee were erased, and that of “ Joachim Roy” 
was interlined. 

Defendants claimed title under a New Madrid certificate 
located June 16, 1818. Other facts were adduced in evi- 
dence. It is deemed unnecessary to set them forth. The 
court gave the following instructions at the instance of the 
plaintiff: “1. The survey made by the government of the 

United States of the tract of land confirmed to Joachim Roy 
or his legal representatives is prima facie evidence of its true 
location ; and if the jury find from the evidence that the 
premises sued for in this case are within the survey No. 3307, 
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read in evidence ; that the defendant Hammerle was in pos- 
session thereof at.the time this-suit: was instituted ; if the 
wills of Joachim Roy and Verronique Guitard and the deeds 
read in evidence by the plaintiff are genuine ; if the persons 
named in the depositions of Robert Willis and Sarah Bram- 
mell are the heirs of Samuel Brammell, deceased,—then the 
plaintiff is entitled to recover and the jury should find ac- 
cordingly. 2. The burthen of proving that the location of 
the Joachim Roy tract by the United States survey No. 3307 
is erroneous rests on the defendants, and, unless they have 
shown in evidence to the satisfaction of the jury that said 
location is improperly or erroneously made, the jury should 
stand by the location made by said survey. 38. Under the 
act of Congress approved on the 17th day of February, 1815, 
a New Madrid certificate could only be located on lands be- 
longing to the United States, the sale of which was author- 
ized by law; and if the land sued for in this action was a 
part of the tract or parcel of land that was cultivated, claimed 
or possessed by Joachim Roy prior to the 20th day of De- 
cember, 1803, then the New Madrid location under certificate 
No. 150, read in evidence, was not authorized by law and 
has no effect. 4. Ifthe jury find for the plaintiff, they should 
assess his damages at the yearly value of the rents and pro- 


fits of the premises in question, from the 16th day of Sep- 


tember, 1856, to date, and should also fix the monthly value 
of such rents and profits at this time.” 

_ The court gave the following at the instance of defendants : 
“5. The documents given in evidence by the plaintiff are 
presumptive evidence only in law, that the land in dispute 
was inhabited, cultivated and possessed by Joachim Roy 
prior to 20th December, 1803 ; and therefore if the jury find 
from the other evidence in the cause that the lot claimed by 
Joachim Roy in the Cul de Sac common field was at another 
and different place, and did- not embrace any portion of the 
land in dispute, and that said Roy did not inhabit, possess or 
cultivate any portion of said premises in dispute prior to 
20th December, 1803, they will find for the defendants.” 

S—VOL. XXVII. 
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The following instructions asked by the defendants were 
refused : “‘ As to the will of Joachim Roy, as given in evi- 
dence by the plaintiff, the court instructs the jury as follows: 

“1. If the said Joachim Roy died before transfer of Loui- 
siana to the United States, the law required that the will, in 
order to be valid as a conveyance of title, should be produced 
before a public tribunal or officer, and proved or otherwise 
recognized as the will .of the deceased; that the heirs or 
others claiming under the will should make their election 
whether they would or would not take under the will; and 
if they elected to take under the will, they should make be- 
fore the tribunal or officer an inventory of the estate. 2. If 
said Roy died after the transfer of the country to the United 
States, the law required that the will should be probated by 
the public authority before it could be operative as a will 
conveying property. 3. There is no evidence before the jury 
tending to prove that said will, after the death of said Roy, 
and before the change of government, was ever produced 
before any tribunal or officer and proved or otherwise recog- 
nized as the will of said Roy ; that the constituted heir ever 
set up or recognized the will by accepting or rejecting its 
provisions; or that any inventory was ever made of the estate. 
Therefore, under the Spanish law of the province, the will 
is inoperative and void as a conveyance of the land in ques- 
tion.” 

“‘ As to the confirmation and survey: 1. The confirmation 
to the representatives of Joachim Roy, given in evidence by 
the plaintiff, is.by the act of Congress of 1812, and the sup- 
plemental act of 1824, and as no such survey thereof was 
provided for by law none was legally necessary to the support 
of the rights of the confirmee. 2. The two surveys thereof 
given in evidence by the plaintiff are at most only prima 
facie evidence of the true locality and not conclusive. 3. As 
to the last of the two surveys, if it be for a larger quantity 
of land than by the evidence before the jury appears to have 
been confirmed, it was made without authority and ought to 
be rejected..:4. As to the certificate of confirmation given in 
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evidence, dated 24th March, 1857, is no evidence that the 
land therein mentioned had been lawfully surveyed, as is 
stated in said certificate. 5. Inasmuch as there is no evi- 
dence in this cause that the will of Roy, dated 28th March, 
1798, was ever proved, or any official action had thereon, or 
that the devisee therein named ever appeared before any 
tribunal or officer to accept or reject the devise, that no 
inventory was ever made or any administration had upon his 
estate ; and inasmuch as it does appear that the said will 
remained dormant in the arehives for more than twenty years 
after the death of said Roy, and that the devisee and her 
representatives therein named during all that time failed to 
treat said will as valid, or to set up any claim under it, and 
acted in regard to the estate of said Roy as though he had 
died intestate ; and that Eustache and Francis Cayou ap- 
peared before the recorder of land titles in 1825, and expressly 
disclaimed under oath having any interest directly or indi- 
rectly in said premises, the jury are instructed that the 
evidence is not sufficient to entitle the plaintiff to recover, 
provided the jury find that Roy died in 1801, and that the 
disclaimer of said Francis and Eustache was made prior to 
the execution of their deed to Lane, and while they were the 
representatives of any claim of Verronique Guitard to the 
premises in dispute under said will. 6. If the jury find 
from the evidence that Joachim Roy did not inhabit, culti- 
vate or possess any portion of the premises embraced within 
the United States survey No. 3307, for several years prior to 
his death; that said Roy died in 1801; that no inventory 
was ever made of, nor administration ever had on his estate ; 
that Guitard, the universal deyisee in the will of Roy, dated 
28th March, 1789, survived him for several years, and that 
both said devisee and her representatives acted in regard to 
the estate of said Roy for more than twenty-four years after 
his death as though he had died intestate, and during all that 
time neither treated said will as valid, nor set up any claim 
under it to any property whatever, nor ever appeared before 
any officer or tribunal to accept or reject the devise therein 
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made; that said will was never proved, nor any official action 
had thereon, and had remained dormant in the archives for 
more than twenty years after the death of said Roy; and if 
the jury further find that Francis and Eustache Cayou, in 
July, 1825, prior to the execution of their deed to Lane, 
disclaimed under oath having any interest directly or indi- 
rectly in said premises, they will find for the defendants. 7. 
If the jury find from the evidence, (in the absence of proof 
of any grant, survey or permission to Roy or any other per- 
son to occupy the premises in dispute under the Spanish gov- 
ernment,) that J. Roy ceased to cultivate or possess the land 
in question several years prior to the change of government 
in 1803, and also several years prior to his death, and that 
neither said Roy nor his representatives inhabited, possessed 
or cultivated said premises for more than twenty-five years 
from the time said Roy so ceased to cultivate said premises, 
and that neither said Roy nor his representatives set up any 
claim to said premises until the year 1825; and that Francis 
and Eustache Cayou appeared before the recorder of land 
titles in 1825, and under oath disclaimed having any interest 
directly or indirectly in said premises, and that such dis- 
claimer was prior to the execution of the deed of said Francis 
and Eustache to Wm. C. Lane; and if the jury further find 
that the land in dispute from the time Roy ceased to cul- 
tivate the same until the year 1825, was of little or no value, 
they will be well warranted in finding for the defendants on 
the ground that Roy and his representatives had abandoned 
said premises. The jury are instructed that there is no evi- 
dence that the paper purporting to be a copy of the will of 
Joachim. Roy ever formed a part of the archives of the 
French or Spanish government, or that the same is a copy of 
any genuine document, and the jury ought to disregard it. 
8. If the jury-find from the evidence that Cadet Jean Rion 
or his representatives appeared before the recorder of land 
titles in 1825, and claimed the same premises embraced in 
the United States survey No. 3307, and that a certificate of 
confirmation therefor was made by said recorder to said Rion 
























































MARCH TERM, 1858. 65 





Clark v. Hammerle. 





or his representatives, and that subsequently the name of 
said Rion was erased and the name of Joachim Roy inserted 
in both said claim and certificate, and that the plaintiff claims 
under Joachim Roy by virtue of the certificate as thus 
altered, they will find for the defendants. 9. There is no 
evidence before the jury tending to prove that said will since 
the change of government was ever probated, or that it was 
ever set up and attempted to be maintained as the will of 
Roy before any judicial tribunal or officer. Therefore, under 
the American law of the territory and state, the will is inop- 
erative and void as a conveyance of the land in question.” 

Verdict was given for plaintiff and judgment rendered 
accordingly. 


Bates, Gamble and Gibson, for appellants. 


I. The extract from the registry of certificates is, at best, 
only prima facie evidence of title. It is no evidence of any 
thing but what is expressed on its face. The “ registry” 
does not seem to be the “ list’? which the act of 1824 directs 
the recorder to send to the surveyor. The certificate of con- 
firmation issued March 24; 1857, ought not to have been 
received in evidence. The only certificate authorized by law 
had been issued long before. This was a second certificate 
not authorized by any law. It contains matter which the 
recorder was not competent to certify. He had nothing to 
do with the surveys. His only lawful action necessarily 
precedes the survey. No survey was required by law nor 
needed in fact. The act of 1812 does not require the lots 
thereby confirmed to be surveyed ; nor does the supplemen- 
tary act of 1824. 

II. The will of Joachim Roy ought to have been rejected. 
It is not a valid will by either Spanish or American law. (2 
Partidas, p. 1018, Law 11; p. 1014, Laws 4&5.) It was 
not proved nor set up and used as a will in Spanish times by 
either of the parties in interest or by any officer of govern- 
ment. The heir may renounce. (Id. Law 13, &.) The 
Spanish law was not complied with. No inventory was made 
and no property claimed under it. It remained dormant for 
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thirty-six years after its date, and twenty-four years after the 
death of the testator. It was never probated. (Meegan v. 
Boyle, 19 How. 130.) The very beginning of our territorial 
legislation recognizes the preéxisting state of the law on this 
point. (1 Terr. Laws, p. 31-33, 131-2.) If valid as a will, 
still it did not convey this land. Roy died in 1801, showing 
no grant, permit or survey. His title, if he had any, was 
begun and completed in 1812, and therefore could not pass 
by the will. 

Ill. The locality of the ground as surveyed is wrong. 
The two surveys (with one number, 3307), if otherwise law- 
ful, contradict and annul each other. The testimony shows 
plainly that the actual cultivation of Roy was at another 
place. 

IV. If Roy ever had any right it was abandoned. He 
never had a better claim than a naked possession, and that 
he ceased to have for many years before his death. No pre- 
tensions were set up in his name till twenty-four years after 
his death, and then his claim is proved up by two men who 
had the best means of knowing what and where he cultivated, 
and they place it far from the present location. They swear 
that they had no interest in the land, though they sell it a 
few days afterwards. 

V. The court erred in excluding the plat of Chouteau’s 
mill tract, and the confirmation of A. Guyon with the recor- 
der’s note that it was in the mill tract. 

VI. The first instruction given for plaintiff, taken alone, 
is plainly erroneous. It begins by declaring Roy’s survey 
prime facie evidence of true location, and ends by making it 
conclusive. It is not cured by the second instruction. The 
third instruction relative to the New Madrid location is erro- 
neous and calculated to mislead. Any question of abandon- 
ment was entirely cut. off, so that the jury were substantially 
forbidden to consider the evidence with respect to it. 


Krum & Harding, for respondent. 


I. Hunt’s minutes, the registry of confirmation and the 
survey approved by Milburn in 1841, established, prima facie, 
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the fact that Joachim Roy inhabited, cultivated or possessed 
the land in question prior to December 20, 1803. (Joyal v. 
Rippey, 19 Mo. 660; Soulard v. Allen, 18 Mo. 590; 11 Mo. 
25 ; 21 Mo. 243; 15 Mo. 80.) These were questions for the 
jury. The court will not disturb the verdict on the ground 
that it is against the weight of evidence. (Fine v. Public 
Schools, 23 Mo. 570.) The weight of evidence is on the 
side of the plaintiff. Roy’s lot was correctly located. 

II. The court properly admitted the will of Joachim Roy. 
It was an ancient document and was executed according to 
the requirements of the Spanish law. (White’s Recop. 104; 
3 Mart. O.8. 115-6.) It was in the most natural and proper 
custody when produced, that of W. C. Lane, who, once own- 
ing the whole tract, had subdivided and sold it in parcels. 
There was evidence proving, prima facie, the possession by 
Roy of the land devised, and of modern user by the party 
who had the custody of the will at the time of trial. (1 
Greenl. Ev. § 21, 141, 144, 570.) Its authenticity was fur- 
ther shown by the copy made and certified by Delassus. The 
case of Meegan v. Boyle, 19 How. 180, is notin point. There 
was the requisite number of witnesses ; there was no condi- 
tion in Roy’s will; there is no evidence showing that Roy’s 
devisee renounced, but there is evidence tending to show an 
acceptance. It appears affirmatively that Roy had no child 
or children, and it does not appear that he had any heirs ; 
consequently, he did not disinherit any one. The rules pre- 
scribed by the law with reference to the probate, &c., of will 
were complied with as far as possible. It was deposited 
among the archives. (McNair v. Hunt, 5 Mo. 300; Char- 
lotte v. Chouteau, 21 Mo. 590.) Roy’s will did not remain 
“dormant ;” it was acted on by his devisee in 1808 and her 
heirs in 1825. There was no administration on Roy’s estate. 
There was no necessity for Roy’s devisee or her heirs to as- 
sert rights which none disputed. The will of Roy is valid on 
its face. It contains every essential requirement of the law ; 
it was treated as valid by the devisee and never questioned 
by any one until the present time. (White’s Rec. 104 et 
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seq: ; see 2 How. U. S. 335; 19 Mo. 221; 5 Mo. 300; 2 La. 
Ann. 503; 3 La. Ann. 146.) Even if, subsequently to the 
death of Roy, his devisee or executrix failed to take steps 
required by the Spanish law, the will was not annulled by 
such failure. This would only give the heir at law an oppor- 
tunity to avoid the will so far as to enable him to claim his 
distributive or heritable share of the estate. If he acquiesced, 
no stranger could take advantage of the failure. (White 
Recop. 116 ; Charlotte v. Chouteau, 21 Mo. 590.) 

Ill. The court properly excluded the survey of the Chou- 
teau mill tract made by Mackay in May, 1803; also the 
Guion and Tabeau surveys and confirmations ; also the tes- 
timony of the witness, called after plaintiff closed his rebut- 
ting testimony, to cumulate testimony upon the question of 
the location of MacRee’s house, after having previously ex- 
amined a witness fully on that point and the rebutting testi- 
mony not touching the point. 

IV. The court did not err in giving or refusing instruc- 
tions. 











Scott, Judge, delivered the opinion of the court. 


The most important question in this cause grows out of 
the will of Joachim Roy made in March, 1789. The will 
was executed in the presence of the lieutenant governor of 
the province (in default of a notary), and was attested by 
seven witnesses, together with the lieutenant governor. The 
will, it seems, was deposited among the archives of the Span- 
ish government, and a copy of it was given out by the gov- 
ernor on the 24th of July, 1801, a few months after the death 
of the testator. Whether this was a valid instrument with- 
out further proof under the Spanish law is the question now 
submitted. 

__ By the common law a will of real estate was not proved in 
a-probate court like a will of personalty. No probate was 
necessary to a will devising real estate. Indeed the probate 
courts in England had no authority to take the proof of such 
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wills. A will of the realty, when offered in evidence, was 
proved like a deed by the subscribing witnesses thereto, and 
presumptions in proof of ancient wills were indulged as in 
case of deeds. 

Under the Spanish law there were several kinds or species 
of wills. (Febrero, Libro 1, tit. 8, § 2.) The will involved 
in this litigation was under that law denominated an open or 
nuncupative one. A nuncupative will might be made with 
or without the assistance of a notary. (Civil Code of La. 
art. 1571 and 1574.) Nuncupative wills received by public 
acts were not required to be proved. Their execution might 
be ordered ; they were full proof of themselves, unless they 
were alleged to be forged. (Art. C. C. 1640.) It may be 
said that the civil code is composed of legislative enactments 
and is not evidence of what the Spanish law was, as that law 
may have been changed by the legislature in adopting it into 
the code. But the Spanish law is the substratum of the code, 
just as the common law is of the legislation of this state. An 
annotation on the 32 law, tit. 16, Partidas 3, shows that the 
law of the code is in conformity to the Spanish law. That 
annotation says that when a will is made without the autho- 
rity (authorizacion) of the notary, the testament must be 
proved by the witnesses ; clearly intimating that, if made in 
his presence and by his authority, no such proof would be 
required. To the same effect is note 4, law 3, tit. 2, Parti- 
das 6. All the law cited from the Partidas in relation to 
testaments in the case of Meegan v. Boyle, 19 How. 149, 
concerns mystic or sealed wills, a will of a different species 
from that now under consideration ; and by the Spanish law, 
as well as by the code of Louisiana, each species has its par- 
ticular mode of authentication and proof, the law sustaining 
the will, though intended for one species and failing under 
it, provided it can be maintained as valid under any other 
species. It is only necessary to turn to the second volume of 
the translated Partidas, at the beginning of the second title, 
p- 975, to be satisfied that the law cited in the foregoing 
opinion relates to secret wills, the manner of making which 
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may be seen by reference to pages 962 and ’3 of the same vol- 
ume, and to Febrero, tit. 8, § 6. In confirmation of all this, 
we find that the wills made here under the Spanish govern- 
ment were executed with the assistance of a notary or of 
some one deputed by the chief officer of the province or of 
that officer himself, and were left among the archives of the 
government, just as by the Spanish law wills received by 
public act were left in the offices (escribanias) of the nota- 
ries; We find no evidence that proof was ever made of such 
instruments, but that copies of them as public acts were deliv- 
ered to the interested. Having intimated our opinion on this 
subject, if we have mistaken the Spanish law we can easily be 
corrected by reference to the learned in that law residing in 
our sister state, whose code has been used on this occasion. 

In the trial of causes neither party is bound to ask in- 
structions. If they are not asked, the giving them or not 
is at the discretion of the court. If instructions are asked 
on the whole case or of any particular matter arising out 
of it, which the court refuses, it is not bound afterwards 
to give instructions of its own as substitutes for those refused. 
If erroneous instructions are asked and refused, it is entirely 
at the option of the judge whether he will afterwards give 
any or not. <A party therefore who asks an instruction on 
the whole case must not frame it so as to exclude from the 
consideration of the jury the points raised by the evidence of 
his.adversary. If a suit is on a bond for the payment of 
money, and the defendant gives evidence tending to show 
that he has paid it, it would not be proper for the court, at 
the instance of the plaintiff, to instruct: the jury that if they 
believed that the defendant executed the bond, they will find 
for the plaintiff. Such instruction would be erroneous, as it 
would exclude from the jury all consideration of the question 
of payment. It is no answer to this to say that the defen- 
dant might have asked instructions. He was not bound to do 
so, and it was at the peril of the plaintiff to ask instructions 
disposing of the whole case which excluded from the jury 
the consideration of the evidence of the defendant’s tending 
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to show that he had no right to recover. We do not see how 
the depositions of the witnesses accompanying the record of 
the confirmation of the recorder are evidence of the facts 
stated in them. How they can be evidence at all except as 
to such matters as may be proved by hearsay it is difficult to 
say. This court has refused to reverse judgments in cases 
wherein they were read, not because they were regarded 
as any evidence of the facts stated in them, but because they 
might be admissible for some purposes, and being so it was 
the business of the opposite party to call upon the court to 
declare their effect in evidence. When reading the record as 
mere evidence of a confirmation, they should not be read. A 
record of a judgment is read in evidence ; would the depo- 
sitions embodied in the bill of exceptions be read, or could 
they be evidence? (Toney v. City of St. Louis, 21 Mo. 
243 ; Soulard v. Clark, 19 Mo. 570.) If the original depo- 
sition was produced and the hand-writing of the witness 
proved, it would be evidence against him. But the plaintiff 
himself used such evidence, and it was of course open to 
the defendant, and they had a right to the full benefit of it. 
Under this view the depositions of the two Cailloux were 
evidence of an abandonment or of the- non-existence of a 
claim on their part to the land in controversy. Whether the 
lot of which they spoke was the lot in controversy or another 
lot was for the jury to determine from the evidence. The 
defendants being so unfortunate as to have all their instruc- 
tions on the subject of abandonment rejected by the court, 
the court was not therefore warranted in putting the case to 
the jury in such a way as would exclude the consideration of 
the effect of the evidence given by them on the subject of 
abandonment. 

As the defendants had the benefit of the claim of J. Roy 
with the erasures in evidence, and as such evidence was 
of a tendency to throw doubt and mistrust on the claim of 
Roy, the claims of Guion and Tabeau, as they refer to Rion, 
were of some influence in strengthening the weight of the 
evidence of the erased entry. Certainly those papers mutu- 
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ally strengthen and support each other as evidence for the 
defendant. We are not aware of any principle which would 
make the writing on the margin opposite the confirmation of 
Guion as it stands on the record any evidence whatever, 
except in a criminal prosecution against him who made it. 
We know no law nor practice which warrants any such thing, 
and nothing would prove more dangerous to titles passing 
through that office than the giving the least sanction to such 
evidence. 

The survey of Chouteau was evidence on the ground that, 
it being a call in the description of the boundaries of the lot 
in dispute as well as of those by which it was bounded, it was 
proper in locating the lot in dispute, the proper location of 
which was one of the matters in controversy. We do not 
regard the annotations on the plat of the survey in the light 
of the unauthorized writings on the margin of the recorder’s 
confirmations or claims. This survey is an ancient docu- 
ment. It is found among the Spanish archives. Its authen- 
ticity is not questioned. Under such circumstances it seems 
that on principle it would have the weight given to reputa- 
tion or hearsay in establishing ancient boundaries. 

- There was no error in admitting in evidence the certificate 
of the recorder. (Soulard v. Allen, 18 Mo. 590; McLott v. 
Dubriel, 9 Mo. —-.) The first section of the act of 29th 
April, 1816, providing for an appointment of a surveyor of 
the public lands in Illinois and Missouri territories, made it 
the duty of the said surveyor to survey all lands the claims 
to which had been or should thereafter be confirmed which 
had not already been confirmed. 

There was no etror in refusing the instructions asked by 
the defendants. Almost all those instructions contained mat- 
ter relative to the will which is hostile to the views of the 
law herein expressed, and were therefore properly overruled. 

The instruction relative to the alteration of a confirmation 
was properly refused, because it assumed as a matter of law 
that the alteration would defeat the right of those claiming 
under Roy, when Roy had a confirmation independent of that 
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which was altered. The whole matter with all its circum- 
stances was a proper one for the consideration of the jury on 
the trial of the issues submitted. 

We see no ground whatever for the refusal of the court to 
hear the evidence offered by the defendants after the plaintiff 
had given evidence in rebuttal. (Rucker v. Ewing, 7 Mo. 
115.) The judgment is reversed and the cause remanded. 
The other judges concur. 


—-—-4+e@0e+-——— 


Coons et al., Respondents, v. Norra, Appellant. 


1. One A. B., being indebted to C. D. in the sum of $538.96, conveyed a cer- 
tain tract of land to E. F. in trust to secure the payment thereof. In said 
deed the land, situate in St: Louis county, was described as follows: “A 
tract of eighty acres of land in the northern end of survey number 369, 
confirmed to Samuel Smith, in township 45 north, of range 4 east, com- 
mencing, &c., [here follows a description by metes and bounds] and being 
all the land now owned by said A. B. within said survey No. 369.” Default 
being made in the payment of the indebtedness secured, the trustee pro- 
ceeded, at the request of C. D. and in accordance with the provisions of the 
trust deed, to advertise and sell the land. In his advertisement he described 
the land to be sold by copying the description in the deed of trust. On the 
day of sale the trustee proceeded to sell; the advertisement was first read, 
and the land was offered for sale as a tract containing eighty acres, more or 
less. Bids were asked by the acre for the whole tract. One G. H. was the 
highest bidder at the price of $8.50 per acre, and the tract was struck off to 
him at that price, and the trustee gave him a memorandum of said pur- 
chase, stating that he, G. H., had become ‘‘the purchaser of said land at 
and for the price of eight dollars and fifty cents per acre, and had paid on 
his purchase $500.” The trustee paid over the said $500 to C. D., and it 
was credited upon the debt. The tract was subsequently surveyed and was 
found to contain only twenty-three acres. During these transactions none 
of the parties thereto supposed that the tract contained less than eighty 
acres. Held, in a suit instituted by G. H., the purchaser, against C. D. to 
recover back the excess of said $500 over and above the sum that twenty- 


three acres would have amounted to at $8.50 per acre, Ist, that the sale by: 


the trustee was not, properly considered, a sale by the acre, but a sale of 
the tract as a tract; 2d, that the purchaser, having bought the tract as con- 
taining eighty acres, could not recover of the cestut que trust or creditor the 
excess sued for; 8d, that he was entitled on the ground of mistake to have 
the sale set aside. 
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Appeal from St. Louis Court of Common Pleas. 


This was an action by Andrew J. Coons and Isaiah C. 
Brown against William North, to recover money paid by 
mistake. The court found the facts as follows: ‘ George 
Smith, on the 14th of November, 1851, executed the deed 
of trust in plaintiff’s petition described for the purpose of 
securing to the defendant the payment of the sum of $538.96. 
Default having been made in the payment of said sum when 
the same became due, the trustee named in said deed, Wil- 
liam S. Brown, at the request of defendant and pursuant to 
the provisions of said deed, advertised the land described in 
said deed for sale by inserting for more than twenty days in 
the Missouri Republican, printed and published in St. Louis 
city and county, an advertisement of said sale, to be held at 
the north front door of the court-house, in said city, on the 
16th day of May, 1853. The description of the tract in this 
advertisement is the same as in the deed of trust; itis as 
follows: *“‘ A certain tract of land situate in the county of 
St. Louis and state of Missouri, described as follows: being 
a tract of eighty acres of land in the north end of survey 
No. 369, confirmed to Samuel Smith, in township 45 north, 
of range 4 east, commencing at John W. Smith’s corner on 
Creve Coeur creek; thence along his line south until inter- 
secting Samuel Smith’s line; thence west along Samuel 
Smith’s line to the west line of the original survey; thence 
north along said original line until it intersects Creve Coeur 
creek; thence down the creek to the place of beginning ; 
bounded north by Creve Coeur creek, east by land of John 
W. Smith, south by land of Samuel Smith, and west by land . 
of Samuel Conway, and being all the land now owned by 
said George Smith within said survey number 369.”] On 
said day and at said place, pursuant to said advertisement, 
said trustee proceeded to sell said land. The advertisement 
having been first read, it having been announced that said 
land contained eighty acres, more or less, bids were asked by 
the acre for the whole tract. Several persons present declined 
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bidding, because it was uncertain how many acres there 
were in the tract. The plaintiffs were the highest bidders at 
the price of $8.50 per acre. The tract is situate about 
twenty miles distant from St. Louis. The plaintiffs and the 
trustee and defendant supposed at the time that the tract 
contained eighty acres. Thereupon the plaintiffs paid to the 
said trustee the sum of $500 on said purchase, and said trus- 
tee executed and delivered to them the following memoran- 
dum of said purchase: ‘I, William 8S. Brown, the trustee 
named in the within advertisement, do hereby certify that at 
the sale made on this day at the place and within the hours 
of day named in the annexed advertisement, Andrew J. 
Coons and Isaiah C. Brown became the purchasers of said 
land at and for the price of $8.50 per acre, and have paid on 
their purchase $500. [Signed] Wm. S. Brown, trustee.’ 
The trustee, in a few days thereafter, paid over to the defen- 
dant the said sum of $500 received from the plaintiffs. 
None of the parties at that time supposed that the tract con- 
tained less than eighty acres. Subsequently said tract was 
surveyed and found to contain only 23 15-100 acres, for 
which, at $8.50 per acre, the price would be $196.70. The 
excess paid by the plaintiffs and recovered by defendant was 
$303.23. This excess was paid and received under a mutual 
mistake as to the quantity of land included in said tract. 
The defendant did not know the quantity of land contained 
in the tract. The sale was made of the tract at $8.50. There 
was no representation or statement made at the time that 
said tract contained eighty acres, but it was put up as a tract 
containing eighty acres, more or less. Before the commence- 
ment of this, suit, the plaintiffs demanded of the defendant 
the refunding to them of said excess of $303.23, which the 
defendant refused. Thereupon the court declares that the 
plaintiffs are entitled to recover of the defendant the sum of 
$303.23, with interest from the commencement of this suit, 
making the total sum of $311.” 

A motion for a review was made and overruled. 
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Bay, for appellant. 


I. The sale was of the entire tract. (Sugden, V. & P. 
384; 3 Mass. 355; 6 Serg. & Raw. 488; 6 Binn, 102; 2 
Johns. 37; 17 Mass. 207.) There was no privity of contract 
between North and the vendees ; North never saw the land, 
was not present at the sale, and made no representation with 
regard to it. The pretence that the money was paid to North 
under a mutual mistake between him and the vendees is not 
warranted by the evidence. The money was paid to the 
trustee. It does not appear that North knew the vendees or 
the vendees him. The vendees did not pay the money to the 
trustee until five days after the sale. They had ample time 
to ascertain the quantity of the land. It is too late to invoke 
the aid of a court of chancery. This is a proceeding at law 
and the remedy, if any, is in chancery. 


S. T. & A. D. Glover, for respondents. 


I. The land was not sold in gross but by the acre. (Ayres 
v. Hays, 13 Mo. 259; Quisnell v. Woodlief, 2 Hen. & Munf. 
173; Carter v. Campbell, 1 Gil. 189; Nelson v. Carrington, 
4 Munf. 333 ; Bailey v. Snyder, 13 S. & R. 160.) The pre- 
sumption is that both parties to a sale have regard to the 
quantity which both suppose the estate to contain. They 
especially adopt this rule where any other would work injus- 
tice, as where the discrepancy is very great between the 
estimated and actual contents of a tract. So where the con- 
tract rests in fieri. (Hill v. Buckley, 17 Ves. 394; 6 Binn. 
102.) In this case all the parties supposed that the tract 
contained eighty acres. (1 Sugd. V. & P. 382, 319.) The 
effect of the words “ more or less” is only to cover a small 
difference as to quantity one way or the other. (2 Hen. & 
Munf. 173; Thomas v. Perry, 1 Peters, C. C. 58. If plain- 
tiffs purchased by the acre they were only liable to pay for 
as many acres as the tract contained, and the defendant had 
the right only to demand or receive as much as they were 
bound to pay. If they have paid more than they were bound 
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to pay, the defendant has received more than he ought to 
keep. He ought to refund it. The right of action in this 
case is on the familiar principle that money paid by mistake 
may be recovered back. (2 Sto. Eq. 501, § 1255; 2 Fonbl. 
Eq. book 2, ch. 1, note b.) The trustee was the agent of 
the grantor and the cestui que trust. The petition states all 
the facts out of which the equities arise as minutely as would 
be required in a bill in chancery. The suit may be called 
an action at law for money had and received, or a proceeding 
in equity. 


Napton, Judge, delivered the opinion of the court. 


We were not without doubt whether this action against the 
cestut que trust could be sustained, under any view of the 
law concerning the warranty and the mistake alledged. If 
this sale had been made directly by the owner who, upon 
receiving the purchase money, paid it over to his creditor, it 
is clear that the purchaser would have no action against such 
creditor. The money could not have been followed in his 
hands. There would be no privity between them, and the 
purchaser must look to his vendor to redress any losses he 
may have sustained through mistake or fraud. The same 
rule would apply if the sale had been by the sheriff under 
execution and the money paid over to the creditor. The 
rule of caveat emptor would apply, and if warranties or mis- 
representations or innocent mistakes occurred, giving grounds 
for action to the injured purchaser, his redress would be 
limited to the person making the warranty or occasioning the 
mistake. The creditor, not having interfered in any way, 
would not be liable to refund. Here the sale was by a trus- 
tee holding the legal title to the land, through the agency of 
the owner, and for the benefit of the creditor and the owner. 
Considering him as an agent for the creditor, who is cestui 
que trust in the deed, as well as of the owner and debtor, we 
may in this way establish a privity between the parties. Con- 
sidering that such a privity exists as would allow this action 
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in the event it could. be maintained on other grounds, the 
question still remains whether this action for the surplus 
money received will lie. 

We do not consider the sale made in this case as a sale by 
the acre. To give such a construction to sales of this nature, 
whether made by sheriffs. or trustees or other agents, at pub- 
lic auction, merely because the bids are called for and received 
by the acre, would be contrary to what we apprehend is the 
general understanding of the country. Many of our surveys 
here, made by the officers of the United States government, 
are inaccurate, and sections of land are frequently found to 
overrun the quantity of 640 acres, and as frequently perhaps 
to fall short of this quantity. The subdivisions are, of 
course, equally inaccurate. Sales, especially public sales, 
are usually made by reference to these known surveys and 
subdivisions of surveys, and the purchase money is calcula- 
ted by the number of acres; but the vendor is selling the 
tract, and the purchaser expects to get the tract without 
regard to mistakes which may have occurred in the original 
surveys, whether favorable to one side or the other. The 
conduct of ‘the parties in this case is sufficient to show that, 
although the bidding was regulated by the price per acre, 
yet it was understood that the tract, as a tract, was sold, 
without reference to any deficiency or excess. which an accu- 
rate survey might show. No provision was made for a re- 
survey, nor was any such contemplated. (Smith v. Evans, 6 
Bin. 102.) 

There was a mistake in. this case common to all parties 
concerned in the sale, which certainly a court of equity would 
correct. The doctrine of the cases cited from the Virginia 
courts is reasonable in relation to the construction of the 
words “‘ more or less’ in describing the number of acres in 
a tract of land. It is intended to cover small deficiencies, 
such as the well known inaccuracies of government surveys 
produce ; but it does not and ought not to compel a pur- 
chaser to take a tract of 500 acres which he has bought and 
paid for as containing a thousand acres. .But the equity in 
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such cases does not arise from the fact of sale by the acre, 
and the consequent responsibility of the vendor to see that 
every acre contracted for is to be found in the survey, and 
his right to a price exactly proportioned to the number of 
acres, but it proceeds solely upon the ground of mistake and 
not of contract ; and the question arises, how is the mistake 
to be corrected ? Can a court of equity allow the purchaser 
to retain the land, and compel the vendor selling at public 
auction, and by an agent not perhaps of his own choosing and 
certainly not controlled in any way by his directions, to re- 
fund the surplus of the purchase money ? We doubt whether 
this would be equity in any case. We see plainly that in 
many cases it would not. Here the tract was sold as a tract 
of eighty acres, and brought some five or six hundred dollars. 
It turns out to be only twenty-three acres. This fact was 
unknown to the cestut que trust in the deed, the defendant in 
this action, as well as to the trustee and the purchaser. We 
may assume that it was also unknown to all the bidders pres- 
ent. The tract was sold at about eight dollars per acre, and 
this made an aggregate, estimating it at eighty acres, suffi- 
cient to pay the debt for which it was sold. Whether the 
creditor would have suffered a sale at eight dollars per acre, 
if the quantity of acres had been known, is a matter we can 
not know. Whether other bidders would have let the tract 
go off at this price, with this knowledge, can not be known. 

As the mistake was common both to purchaser and owner, 
we do not see any right which one has to insist on the con- 
tract being executed pro tanto. The purchaser would clearly 
have a right to rescind altogether; but this action is not 
brought upon this basis. The plaintiff proposes to retain the 
land at a price bid for a tract of eighty acres, when it has 
turned out to be less than one-third of that size. We see no 
equity in such a claim. To rescind the contract entirely 
could injure neither party, but places them both where they 
stood, with a discovery of the mistake. The land can be put 
up again, and if it is worth no more than eight dollars per acre 
as a tract of twenty-three acres he is not injured, and the 
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defendant and others will have an opportunity of bidding 
with a knowledge of the fact now disclosed, which they did 
not have at the former sale, and which we would utterly de- 
prive them of if this action in its present form be sustained. 

The plaintiff may if he sees fit amend, and with this view 
the judgment is reversed and the cause remanded. Judge 
Scott concurring; Judge Richardson not sitting. 


ANDERSON, Respondent, v. BAUMGARTNER e¢ al., Appellants. 


1. The transfer of a debt secured by mortgage or deed of trust carries the 
security with it as an incident ; if several promissory notes, secured by the 
same instrument, be assigned to different persons, the assignee of each note 
will, as a general rule, acquire an equitable interest in the mortgage. 

2. The interest which the assignee thus acquires in the security is purely 
equitable ; it may be lost through his negligence ; it will be so lost where 
the rights of innocent purchasers intervene who have been misled by im- 
proper representations on his part or lulled into security by his silence when 
it was his duty to speak. 


Appeal from St. Louis Land Court. 


The object of this suit was to compel the trustees under a 
deed of trust to advertise and sell the premises described 
therein, and to apply the proceeds in payment of certain 
promissory notes alleged to be secured by said deed. Baum- 
gartner and Robbins, the trustees, and Andrew Christy, the 
assignee of other notes secured by the same deed of trust, 
and George B. Michael, the purchaser at a sale under a 
junior deed of trust, were made parties defendant to the 
suit.. The petition states in substance that on the 19th day 
of May, 1846, one John S. Watson made forty promissory 
notes, payable to George M. Moore ; that nineteen of these 
notes were for the sum of eighty dollars each, and were 
made payable consecutively at intervals of three months 
from their common date, May 19, 1846; that twenty of 
these notes were for $100 each, payable consecutively every 
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three months after five years from their common date; that 
one of said notes was for $4,000, payable in ten years from 
date; that the plaintiff, Anderson, is the bona fide assignee 
and holder under Moore of seven of said notes, to-wit: those 
payable in 51,54, 57, 60, 63, 66 and 69 months from date ; 
that ‘all those falling due prior to said seven notes held by 
plaintiff were paid and satisfied ; that all the other notes had 
been assigned to Andrew Christy ; that to secure said notes 
Watson gave a deed of trust on certain real estate, in which 
deed Baumgartner and Robbins were named as trustees ; that 
Michael subsequently became the purchaser of the estate of 
Watson in the land embraced by said deed of trust, and 
holds subject to said deed ; that at the time of his purchase 
he had both actual and constructive notice that the seven 
notes held by the plaintiff were a charge on the land and 
were unpaid. The plaintiff prayed the court for an order 
“requiring and directing said Baumgartner and Robbins to 
advertise and sell the premises described in said deed of trust, 
in the manner in said deed provideed, and to apply the pro- 
ceeds of such sale, according to the provisions of said deed, 
first, to the payment of the costs and expenses of said trust; 
next, to the payment of plaintiff’s demand, and the bal- 
ance,” &c. 

The defendants, Michael, Christy, and Baumgartner, an- 
swered alleging that after the making of said deed of trust 
by Watson to Moore, Watson made, on the 3d day of June, 
1851, ‘another deed of trust of the same premises to the 
plaintiff as trustee to secure a note of $7,000 to one Barclay, 
payable in one year after date; that, shortly after, plaintiff, 
Anderson, purchased and became the owner of this last men- 
tioned note and deed of trust; that the seven notes mentioned 
in the petition became due and unpaid and a sale under the 
deed of trust to Moore was advertised ; that, before the day 
of sale, said notes were paid by Watson or the plaintiff and 
were given up to be cancelled; that immediately thereafter 
Moore transferred the remaining notes to Christy and assigned 
to him the deed of trust; that afterwards the plaintiff made 
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a sale of the premises to satisfy the second deed of trust to 
Barclay ; and applied to Michael to become the purchaser, 
representing that there was nothing unpaid on the first deed 
of trust except the notes transferred to Christy ; that Michael 
applied to Moore and Christy for information, and was told 
by them that nothing was due on the first deed. of trust 
except the notes in the hands of Christy ; that on the faith 
of these representations Michael became the purchaser under 
the second deed of trust at the sum of $7,500; that he had 
no notice that said seven notes were subsisting encumbrances 
on the land; that Christy had no notice at the time of his 
purchase that said seven notes were still unsatisfied ; that 
Baumgartner refused to sell the land for the satisfaction of 
said notes, because he was informed by Moore, while he was 
a holder of the first deed of trust, that the notes had been 
paid. 

The cause was tried by the court without a jury. In its 
finding the court sets forth the execution of the notes and the 
deed of trust by Watson as stated in the petition, and then 
proceeds as follows: “That on the 21st day of June, 1851, 
said Watson executed a second deed of trust on the same 
property to the plaintiff as trustee to secure the payment of 
a second note for $7,000, payable to one Barclay ; that said 
property was sold by said Anderson, as such trustee, under 
said-second deed of trust, on the 6th day of September, 1852, 
and purchased by one Carpenter, who transferred his bid to 
the defendant Michael, to whom the plaintiff, as such trustee, 
made a deed on the 13th of September, 1852; that Michael 
thereby acquired all title remaining in said Watson in said 
property subject to senior encumbrances ; that on the 16th 
day of March, 1851, all of said notes secured by said first 
deed of trust remaining unpaid and also said deed of trust 
were in the hands of Henry B. Belt, to whom they had pre- 
viously been delivered by said Moore as collateral security 
for moneys advanced by Belt to Moore; that said notes, when 
left by Moore with Belt, were endorsed by said Moore in 
blank without recourse ; that said property being then ad- 
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vertised for sale under said first deed of trust for the satis- 
faction of the notes then due, the plaintiff, at the time being 
the holder of the Barclay note secured by said second deed 
of trust, for the purpose of stopping said sale, and protecting 
his interest as junior encumbrancer, became the purchaser for 
value of seven of said notes then due, namely: three for the 
sum of eighty dollars each, payable respectively in 51, 54 
and 57 months after date, and four for the sum of one hun- 
dred dollars each, payable respectively in five years, 63, 66 
and 69 months after date, which were then delivered by said 
Belt to said plaintiff thus endorsed, and said sale was stop- 
ped ; that said seven notes were the only notes then due and 
unpaid ; that on the 16th of March, 1851, all the remaining 
unmatured and unpaid notes described in said deed of trust 
and the deed itself were passed over to defendant, Christy— 
the notes being assigned by Moore without recourse, who also 
transferred, in writing without seal, his interest in the deed 
of trust to said Christy; that said seven notes thus pur- 
chased by plaintiff have never been paid ; and that he acquired 
them in good faith, and is the holder and owner of the same ; 
that afterwards he requested the said trustees to sell said 
property for the satisfaction of the notes held by him ; that 
Robbins was willing to execute the trust, but Baumgartner 
refused on the supposition that said notes had been paid, and 
were no longer a lien on said property. 

‘Thereupon the court declares the law as follows: That 
plaintiff is entitled to have satisfaction of his said seven notes 
and interest, by a sale of the property described in said deed 
of trust from Watson and wife to said Baumgartner and 
Robbins; said sale to be made according to the terms and 
conditions in said.deed mentioned and herein recited. And 
the court doth order and adjudge that said defendants, Baum- 
gartner and Robbins, do proceed within fifty days of the date 
hereof to advertise said property for sale, in the manner and 
upon the terms specified in said deed, and that they proceed 
to sell the same as therein authorized, and that out of the 
proceeds of said sale they pay, first, the costs and expenses 
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of executing said trust, including the costs of this suit; 
secondly, whatever sum or sums of principal and interest 
may then appear to be due to said plaintiff upon said seven 
notes; and dispose of the remainder, if any, of money in 
their hands, as by said deed directed, and that they report 
their proceedings herein to this court, without delay, after 
making such sale.” 

The defendants made a motion in review, which was over- 


ruled. 
Field, for appellants. 


I. The testimony fairly shows that the seven notes taken 
up by Anderson were paid under some arrangement with 
Watson the debtor. But supposing that Anderson held the 
seven notes as assignee under Moore, he did not, in the ab- 
sence of any special agreement, by the mere fact of his being 
owner of a part of the mortgage debt, become proprietor of 
the mortgage security. A mortgage is an entire thing. It 
must be redeemed or foreclosed for the whole and not by par- 
cels. Anderson simply relied on the personal credit of the 
debtor.. (See Mandeville v. Welch, 5 Wheat. 277; Lang 
don v. Keith, 9 Verm. 299.) Whatever may be the equity 
of Anderson in reference to Watson or Moore, he has no 
equity against Michael, who is a purchaser under Anderson 
himself without any notice of his pretended equity. No no- 
tice was given to Michael of the secret equity now set up by 
Anderson. It is no answer to say that the bidders at Ander- 
son’s trust sale were advertised of interest notes being due 
on the Moore mortgage. At the least, this advertisement as 
testified to was deceptive and misleading. It is apparent 
that both parties understood at the time that Michael acquired 
the property subject only to the Moore notes in the hands of 
Christy. (See Brown v. Wheeler, 1 Root, 236; Morse v. 
Child, 6 N. H. 521; 1 John. Ch. 354.) The conduct of An- 
derson is marked with excessive negligence and imprudence. 
He. took up the seven interest notes under circumstances 
fairly showing that he intended to pay and extinguish them. 
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He asked for no assignment of any part of the mortgage to 
Moore. He gave no notice to Moore or his assignee and 
agent Belt that he claimed any interest in the mortgage. 
He subsequently conveys the property to Michael without 
any notice of his dormant equity. (Hughes v. McAllister, 
15 Mo. 302.) The course of Michael was marked with that 
degree of caution which characterizes the conduct of prudent 
men in the transaction of business. He was distinctly in- 
formed by Moore that the seven notes now in controversy 
had been paid and satisfied. On the faith of this statement 
Michael became the purchaser under Anderson. Christy was 
assignee under Moore. The petition does not charge him 
with notice of Anderson’s pretended equity, and no such 
notice is found in the decision of the court. His equity is 
superior to that of Anderson. 


Hill, Glover § Hill, for respondent. 


I. The court was warranted by the evidence in its finding 
of facts. .Anderson was a purchaser of the notes in good 
faith. He took them by assignment as a purchaser to pro- 
tect his junior encumbrance. Moore’s understanding of the 
transaction subsequent to the transfer of the notes to Ander- 
son, could not affect Anderson’s rights as a bona fide assignee. 
Michael was not the purchaser at the sale under the second 
deed, nor was he present at the sale. Carpenter became the 
purchaser with actual notice given by Anderson at the sale 
of the fact that there were notes for back interest unpaid 
under the first deed of trust amounting to about $800. 
When Anderson purchased the seven notes, they were all 
that were due. The seven notes amounted to $640 exclu- 
sive of interest—about $84 more. The recollection of Car- 
penter is vague and uncertain as to where these interest 
notes were said to be. At one time he says he thinks they 
were said to be in Christy’s hands, and that Anderson refer- 
red to Christy, but says he was not certain and that his recol- 
lection was indistinct. But two notes could have matured 
between maturity of the last of the seven notes held by An- 
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derson and the date of the sale in September, 1852, and these 
would amount to but little more than $200 including inter- 
est to that time. It is not attempted to be shown or even 
pretended that Christy then held any interest notes which 
were due. The reasonable inference then is that Anderson 
referred to the back interest notes held by himself, and also 
spoke in the same connection of the deed of trust and re- 
maining notes held by Christy, all which in the lapse of time 
had become confused-in the mind of Carpenter. He is quite 
certain that notice was given by Anderson that interest notes 
were due, and thinks the amount was stated at about $800, 
which was in fact seventy-six dollars above the true amount, 
but as near as Anderson might be able to state without hav- 
ing the papers before him. It is only by supposing that An- 
derson was here speaking of the notes: held by himself and 
as being held by him that the remaining facts in the case can 
be reconciled. There is not a particle of evidence that An- 
derson ever made any representations to either of the defen- 
dants inconsistent with the rights he claims in this suit—none 
that he was ever applied to for information; nor was he 
bound to give notice of his superior claim when selling under 
a junior trust. The finding should not be disturbed even 
though this court might find the facts differently. 

Il. The conclusion and judgment of the court upon the 
facts as found were warranted by law. The assignment of a 
note secured by mortgage is, in equity, an assignment of the 
mortgage, unless there be some special provision by the par- 
ties to the contrary. (3 Johns. Ch. 322; 1 Root, 248; 658. 
& M. 139; 4 Blackf. 539; 1 Johns. 580; 1 Penn. 280; 2 
Ala. 190; Walker’s Ch. 221; 10 S. & M. 631; 21 Verm. 
331; 8 Blackf. 447.) The notes first maturing have a pre- 
ference. 


Ricuarpson, Judge, delivered the opinion of the court. 


The doctrine is well settled that the transfer of a debt car- 
ries with it in equity the mortgage security ; and if several 
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notes secured in the same mortgage are assigned to different 
persons, as a general rule the holder of each note will ac- 
quire by the assignment an equitable interest inthe mort- 
gage. (Keyes v. Wood, 21 Verm. 331; 1 Hilliard on Mortg. 
chap. 11; Thayer v. Campbell, 9 Mo. 277.) The security is 
only an incident to the debt ; and, if the principal be assigned 
and there be no agreement to the contrary, the mortgage 
will pass with it. The interest however which the assignee 
acquires in the mortgage is purely equitable, and will be con- 
trolled by the considerations that operate on courts of equity 
in adjusting conflicting equities between different parties. It 
will give way to a superior equity and may be lost by the 
negligence of the party asserting it. The assignment of the 
debt will be effectual to transfer the security as between the 
assignee and the parties to the mortgage, but it may be 
inoperative for that purpose when the rights of innocent pur- 
chasers intervene, who have been misled by the improper 
representations of the assignee, or lulled into security by his 
silence when it was his duty to speak, 

It appears that when Christy purchased the notes which he 
holds, he was told by Moore that all the other notes had been 
paid; and when Michael applied to Moore, who then held the 
Christy notes, for information on the subject, with the view 
of purchasing under the junior deed, he was likewise told 
that all the notes had been paid except those now in Chris- 
ty’s hands. If Christy and Michael did not know that the 
plaintiff held any of the notes, to whom else could they apply 
for information except to Moore? How were they to know 
of the plaintiff’s dormant equity? Michael, then, having 
been informed by Moore that the notes which the plaintiff 
has had been paid, had every reason to act on the informa- 
tion, and no ordinary diligence could have apprised him of 
the plaintiff’s claim, When Anderson came to sell under 
the second encumbrance, in which he had united in himself 
the double interest of trustee and beneficiary, the evidence 
shows that there was inquiry as to the amount due under the 
first deed. Common justice to the bidders required him to 
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give such information as he had, and, claiming an interest 
in the first deed, which was not a matter of record or neces- 
sarily known to any person present, it was his duty to make 
it known. Dr. Carpenter, a witness introduced by the plain- 
tiff, testified that he bought the property at the sale; that 
Mr. Anderson made a statement at the sale in relation to the 
deed of trust to Moore and the interest notes, but did not 
speak of having any of the notes in his possession. He fur- 
ther stated, on cross-examination, that the unpaid interest 
notes were said to be in Christy’s hands, and that plaintiff 
referred him to Christy for the amount due; and though in 
his re-examination by the plaintiff he broke somewhat the 
force of this statement by the qualification that upon reflec- 
tion he was not certain “‘ whether Anderson said where the 
notes were,” it does not seem that Mr. Anderson advised any 
person at the sale of the existence of the seven notes, or that 
he had any interest in the first encumbrance. It is true that 
Michael was not at the sale, but Dr. Carpenter states that 
Anderson requested him to surrrender his bid to Michael, and 
that, in consideration of five hundred dollars paid to him by 
Anderson, and the agreement of Michael to indemnify him 
against a security debt of one thousand dollars, he substitu- 
ted Michael in his place. The plaintiff now asserts that he 
had in his possession, at the time of the sale under the second 
deed, seven of the notes secured by the first, and seeks to have 
the property purchased at his own sale subjected to the pay- 
ment of these- notes. The evidence shows that Michael had 
every reason to believe that the seven notes had been paid ; 
and the question now is, shall the plaintiff lose his lien, or 
shall Michael’s property, purchased without notice of the lien, 
be subjected to it? If the plaintiff had used proper diligence 
at or before the sale in making known his silent claim, the 
purchaser would have bought with his eyes open and the 
property would have remained charged with the lien ; but his 
negligence misled others, and his equity must yield to the 
better right of the innocent purchaser. It is said that the 
first encumbrance was duly recorded, and that all persons 
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were bound to take notice of it. This is true; but of what 
was the registry notice? The defendants were presumed to 
know that there was a prior encumbrance; but, as the mort- 
gagee himself said that the seven notes in question were paid, 
and the plaintiff at his sale, under the second deed, did not 
disclose his interest, though the notes were in his possession, 
the defendants reasonably inferred that they had been paid as 
they matured. The plaintiff conducted the sale ; the amount 
due on the first encumbrance was the subject of conversation ; 
and he could not have forgotten his own debt, if he intended 
to assert it against the property ; and a word from him in 
season would have avoided this whole controversy: 

All the judges concurring, the judgment will be reversed. 


——_+se20e-—_ 


AusBucHON e¢ al., Plaintiffs in Error, v. Ames, Defendant 
in Error. 


1. Where a field lot confirmed by the second section of the act of Congress of 
April 29, 1816, has a definite and certain location, the statute of limitation 
will run in favor of an adverse possession prior to a survey by the United 
States, although in the tabular list of the recorder the claim was stated to 
be “ confirmed to be surveyed.” 


Error to St. Louis Court of Common Pleas. 


This was an action of ejectment to recover an undivided 
three-tenths of so much of a tract of three by forty arpens in 
the “Grand Prairie common field” of St. Louis as the de- 
fendant should be shown to be in possession of. Plaintiffs 
claim title as the legal representatives of widow Hebert, to 


“= Whose representatives the said lot was confirmed by act of 
“Congress of April 29, 1816. The facts of this case, as they 


appeared in evidenge, are the same as those of the case of 
Aubuchon y. Mu » (See 22 Mo. 115.) In this case evi- 
dence was introduced by defendant showing the identity of 
Charles Sangyinet, who made the memorandum of sale of the 
property to Brazeau. 
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The court, at the instance of the defendant, gave the follow- 
ing instructions and the plaintiff duly excepted thereto: “1, 
If the jury believe from the evidence that the widow Hebert, 
from whom the plaintiff claims title, was the same person 
of whose estate Charles Sanguinet was appointed administra- 
tor, as given in evidence, and that the writing given in evi- 
dance of Charles Sanguinet to Joseph Brazeau was made by 
said Sanguinet as said administrator, and that it embraced 
any of the land sued for in this suit, and that the deeds 
given in evidence respectively, of said Brazeau and wife to 
Louis and Auguste Brazeau, and of said Louis and Auguste 
to Angus L. Langham, and of said Langham by the sheriff of 
the county of St. Louis to Brown Cozzens, and of said Coz- 
zens to Edward Bates, and of said Bates to the defendant 
Ames, embraced any of the land sued for in this suit, and 
that said Langham as early as 1819 entered upon and took 
possession thereof, under said deed of Louis and Auguste, 
and made costly and notorious improvements on the same, 
and dwelt there, and that the possession and improvement of 
the same have ever since been kept and continued publicly, 
expensively and conspicuously by said Langham, Cozzens 
and Ames, and others under or through them respectively, 
successively, under a claim of right thereto by virtue of said 
writing and deeds, and that Louis and Henry Trudeau and 
Mrs. Ranger, grantors of the plaintiff, have been of the age 
of twenty-one years, and Mrs. Ranger unmarried, also for 
twenty years next before the commencement of this suit, 
then the jury may presume that said Sanguinet did lawfully 
sell said land to said Joseph Brazeau, and find for the defen- 
dant as to said land. 2. If the jury believe from the evi- 
dence that the widow Hebert, from whom the plaintiff claims 


title, was the same person who is a party to the instrument _ 


of conveyance of widow Hebert to Joseph Labuxiere, given 
in evidence, and that said instrument embraces any of the 
land sued for in this suit, then they should find for the de- 
fendant as to so much of the land sued for in this suit as is 
embraced in said instrument. 38. If the jury believe from 
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the evidence that the defendant and those through whom he 
claims and holds possession of so much of the land sued for 
as he was in possession of when this suit was begun, had had 
the continuous possession thereof for and during twenty 
years next before the commencement of this suit, claiming 
the same adversely to all others, and that twenty years be- 
fore this suit was begun Henry and Louis Trudeau, and Mrs. 
Ranger, the grantors of the plaintiff, were twenty-one years 
of age, and Mrs. Ranger unmarried also, and that their 
parents were also dead as long before this suit was begun, 
then they should find for the defendant. 4. And if the jury 
believe from the evidence that the defendant and those 
through whom he claims the land in controversy entered upon 
the same under deeds embracing the same, the jury should 
find that the possession so taken of any part embraced in 
such deeds was a possession of the whole, unless the contrary 
be proved, and every possession thereof by others, by their 
respective permissions or authority, was their possession re- 
spectively.” m 

The plaintiff asked the following instructions, which the 
court refused, and the plaintiff duly excepted: “5. The 
paper purporting to be a deed from Charles Sanguinet to 
Joseph Brazeau, dated the 26th December, 1786, a copy of. 
the record of which has been given in evidence by the defen- 
dant, and the paper purporting to be archive No. 2389, a copy 
of the record of which has been given in evidence by the de- 
fendant, do not, nor does either of them pass to said Brazeau 
any title or claim to the premises therein described that had 
belonged to the widow Hebert in her lifetime. 6. The stat- 
ute of limitations would not begin to run against the legal 
representatives of the widow Hebert as to the land mentioned 
in the confirmation papers given in evidence by the plaintiff, 
before the execution of the United States survey No. 1256, 
given in evidence by the plaintiff.” 

The plaintiff took a nonsuit with leave, &. 

Polk, for plaintiff in error. 


I. The instrument purporting to be a memorandum of sale 
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by Charles Sanguinet ought to have been excluded from the 
jury. 

II. The statute of limitations did not begin to run in this 
case until the 29th of April, 1851, the date of the approval 
of the survey by the United States of the confirmation given 
in evidence. (West v. Cochran, 17 How. 416.) 

III. The first instruction is erroneous. (See 1 Phil. Ev. 
161 ; Cow. & Hill’s notes, 357 ; 2 Conn. 631; Dessaunier v. 
Mufphy, 22 Mo. 95.) 


Krum & Harding, for defendant in error. 


I. The memorandum of sale was properly admitted. (Au- 
buchon v. Murphy, 22 Mo. 115.) 

II. A survey was not necessary in this case. The statute 
of limitations ran prior to the survey. 

III. The court committed no error in giving or refusing 
instructions. 


RicHarpson, Judge delivered the opinion of the court. 


This suit is brought to recover an undivided interest in a 
common field lot situate in the Grand Prairie of St. Louis, 
conceded: to the widow Hebert and confirmed to her repre- 
sentatives by the second section of the act of Congress ap- 
proved April 29, 1816, entitled “‘ An act for the confirmation 
of certain claims to land in the western district of the state 
of Louisiana and in the territory of Missouri.” Under the 
proper head in the tabular list of decisions by the recorder 
reported to Congress and opposite the claim of widow Hebert 
is this remark: ‘Confirmed 120 arpens to be surveyed.” 
The survey was executed in 1838, but not approved until 
the 29th of April, 1851, just thirty-five years after the con- 
firmation, and we are not apprised that a patent has yet been 
issued. 

The controlling question in the case is, when the statute of 
limitations began to run against the plaintiff in favor of the 
adverse possession ? 

The act of 1807 respecting claims to land in the territory 
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of New Orleans and the district of Louisiana contained no 
words of present grant, but was prospective in its operation ; 
and the rights of claimants were dependent on acts to be per- 
formed by them and the subsequent decisions of the commis- 
sioners. The fee that resided in the United States was not 
then -passed to the claimants, and the act only undertook to 
provide measures for ascertaining and adjusting claims with- 
out confirming them, “ but gave to the board of commission- 
ers power to adjudicate claims against the United States and 
conclude the government as to the question of right in the 
claimant.” Whether any claim would ever be confirmed 
was not known when the act was approved, for confirmations 
depended on the proofs of the parties and the decisions of the 
board ; and if commissioners had not been appointed, or had 
failed to act, or had decided adversely to the claimants, the 
law would not have benefitted any person. 

But the act of 29th April, 1816, spoke in a different tone 
and tense, and declared that the claims embraced in the re- 
corder’s reports, which had received his favorable decision, 
“¢ shall be and the same are hereby confirmed.” A confirma- 
tion by this act carried the legal title, and being a direct 
grant of the fee by Congress was the highest evidence and 
grade of title. (Strother v. Lucas, 12 Peters, 454; Marsh 
v. Brooks, 14 How. 524.) No one in this state has ever 
doubted that land confirmed by this act was subject to taxa- 
tion, that it was vendible under execution, and passed by 
will or deed, or under the statute of descents; and it has 
never been supposed that these incidents of ownership were 
suspended until it was the pleasure of the deputy surveyor 
to make the survey, or the clerks in the land department at 
Washington to prepare the patents. 

In Grignon v. Astor, 2 How. 369, the claim of Pierre 
Grignon was confirmed by an act of Congress passed in Feb- 
ruary, 1823, for which the patent did not issue until 1829, 
and in the meantime the land having been sold by his admin- 
istrator under an order of court, it was contended that the 
sale was void, because he had no such estate, until the ema- 
7—VOL. XXVII. 
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nation of the patent, as could be sold ; but the court observed 
that “ the title became a legal one by its confirmation by the 
act of Congress of February, 1823, which was equivalent to 
a patent,” and that “it was a higher evidence of title, as it 
was the direct grant of the fee, which had been in the United 
States, by the government itself, whereas the patent was only 
the act of its ministerial officers.” 

The confirmation in the case of West and Cochran, 17 
How. 403, was under the act of 1807, which, we think, is 
essentially different from the act of 1816; and it may be 
doubted whether the doctrine of that case was intended to 
apply to any claims except such as are so uncertain as to 
their boundaries that public surveys are necessary to locate 
them ; for the learned judge who delivered the opinion in 
that case, after saying in the later case of Stanford and Tay- 
lor, 18 How. 412, that “where the claim has no certain lim- 
its, and the judgment of confirmation carries along with it 
the condition that the land shall be surveyed and severed 
from the public domain and the land of others,’ attaches to 
no land until it is designated by a survey, proceeds then to 
show that the concession to Angela Chauvin was so indefinite 
in its boundary that a survey was required to attach it to 
any land. 

It is not pretended in this case that the concession to the 
widow Hebert was uncertain as to its location, or that it re- 
quired a survey to identify it. It was one of the common 
field lots in the Grand Prairie, bounded on the north by the 
lot of Bizette, and on the south by Kiercereau, and its def- 
inite location was no doubt quite as well known forty years 
ago, when Langham built on the tract, as it has been since 
the approval of the survey in 1851. Since 1818, buildings at 
different times have been erected on this land ; it has been 
occupied and owned by various persons ; it has been the sub- 
ject of repeated sales and conveyances, and all the time since 
the confirmation has been treated as private property. 

Our laws from 1825 down to the present time have au- 
thorized actions of ejectment to be maintained on confirma- 
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tions under the act of 1816, and there is no reason in justice 
and no principle of public policy why the statute of limita- 
tions should be so suspended until a survey is made or the 
patent issues in favor of a title like the one in this case on 
which an action of ejectment could have been maintained 
more than thirty years ago. If a party is under disability 
or can not sue or recover on his title because something re- 
mains to be done by the government to give him a right of 
action, time should not be counted against him in favor of an 
adverse possession. But when a full right of action in all 
the forms of law is given, the repose of the country requires 
that the same measure of indiscriminate justice should be 
applied to actions on titles of this character that governs 
other actions of ejectment. 

The view we have taken of the case renders it necessary 
to extend this opinion further or to notice the instructions in 
detail ; and, in relation to the first instruction given for the 
defendant it is sufficient to say that, whether the hypothetical 
facts stated in it warranted the jury in presuming that San- 
guinet lawfully sold the land to Brazeau is immaterial and 
need not be discussed or decided, for the instruction con- 
tained another distinct element independent of the doctrine of 
presumption, and the verdict could not have been made on this 
instruction unless the jury had found the existence of facts 
absolutely necessary to establish a perfect defence under the 
statute of limitations. 

All the judges concurring, the judgment will be affirmed. 





ApAMs et al., Respondents, v. Wiccins Ferry Co., Appel- 
lants. 


1. If, in a case of collision, both parties are in fault and the fault or negligence 
of each contributes to the injuries received, neither party can be made to 
respond to the other. This doctrine does not, however, apply to a case in 
which the fault or negligence of the party seeking a recovery contributes 
only remotely and indirectly to the injury complained of. 
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2. If both parties actively contribute to the injury at the time of its commis- 
sion, there can be no recovery by either; where, however, the fault or neg- 
ligence of one party is merely passive, as where his wrong consists in moor- 
ing his boat in a prohibited place at a wharf, he may recover for an injury 
arising from a collision if the other party does not exercise ordinary care 
and prudence. 


Appeal from St. Louis Court of Common Pleas. 


This was an action to recover damages for the loss, through 
the negligence of defendant, of a barge belonging to the 
plaintiff. The barge was lying at the wharf in the city of 
St. Louis, and was struck by a ferry-boat belonging to defen- 
dant. The defendant denied the negligence alleged, and 
alleged that the barge was lying at a point at the wharf that 
was appropriated by the city ordinance to. the ferry-boats be- 
longing to defendant; that the injury of which plaintiffs 
complained resulted from the wrong of plaintiffs in thus 
mooring their barge. 

The following instruction was given to the jury at the in- 
stance of plaintiff: “1. If the jury shall believe that the 
barge or wood-boat in question was moored in a place not 
permitted by the city authorities at the time of the collision 
referred to in the petition, and that notwithstanding this the 
ferry-boat of defendant could have reached the landing by 
the exercise of ordinary care and skill on the part of those 
who had charge of said ferry-boat, without inflicting the in- 
jury complained of, then the fact of her being so out of place 
constitutes of itself no defence to this action.” 

The court, of its cwn motion, gave the following instruc- 
tions: “ 2. If the jury believe from the evidence that the 
plaintiffs were co-partners at the time of the injury com- 
plained of, and that the barge and wood in question were 
their property, and that the injury to said property was caused 
by the negligence or unskillfulness of the officers or crew of 
the ferry-boat belonging to the defendant, without any fault 
on the part of the owners, officers or crew of the barge con- 
tributing substantially thereto, the jury should find for the 
plaintiffs and assess the damages sustained thereby. 3. If 
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the injury was caused by the negligence or unskillfulness of 
the plaintiffs, or of the officers or crew of said barge, or if 
such negligence or unskillfulness contributed substantially to 
produce said injury, or if the injury was not caused by neg- 
ligence or unskillfulness on the part of the officers or crew of 
the ferry-boat or agents of the defendant, then the jury 
should find for the defendant. 4. If both parties were in 
fault and the fault of each contributed substantially to pro- 
duce said injury, or if neither was in fault, the jury should 
find for the defendant. 5. If the barge was moored and left 
by her owners in a hazardous position, and the officers and 
crew of the ferry-boat used ordinary care and skill to avoid 
injuring the barge, and the injury complained of occurred 
notwithstanding said care, diligence and skill on the part of 
said ferry-boat, the jury should find for the defendant. 6. 
If the barge was in a dangerous position at the time, and the 
injury complained of would not have occurred if ordinary 
care, diligence and skill had been used on the part of the 
ferry-boat, then the jury should find for the plaintiffs, unless 
the plaintiffs, by their negligence or unskillfulness at the time, 
contributed substantially to said injury.” 

The court gave the following instruction at the instance of 
defendant: “7. If the jury believe from the evidence that 
the injury done to the barge was occasioned by the negligence 
of both plaintiffs and the defendant, and their mutual negli- 
gence caused or produced the injury, the plaintiffs can not 
recover, and the jury will find for the defendant.” 

Numerous instructions asked by defendant were refused. 
The jury found for plaintiffs. 


B. A. Hill, for appellant. « 


I. The court erred in giving and refusing instructions. If 
the plaintiffs’ barge was moored in an improper place accord- 
ing to the ordinances of the port, the plaintiffs can not re- 
cover unless the defendant wilfully ran into her without any 
necessity for so doing and sunk her. Defendant was not 
required to use any other than ordinary precautions. The 
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plaintiffs were in fault in mooring the barge at the ferry 
landing. Being in fault, they can not recover unless defen- 
dant wilfully ran into the barge without occasion. Plaintiffs’ 
fault tended to produce the injury. A vessel injured by 
negligent mooring can not recover for the damages received. 
(1 How. 89; Angell on Carr. § 643-6, 633, 638; 29 Eng. 
Law & Equity, 49.) 


Gray, for respondents. 


I. The instructions given were legal and proper, and cov- 
ered the whole law of the case fully and fairly; (Angell on 
Carr. § 638-9; Sedg. on Dam. 469, 470; 11 East. 60; 9 
Carr. & Pag. 601, 613; 3 M. & W. 244; 1 Scott, 392; 16 
Conn. 420 ; 19 Conn. 566 ; 1 Denio, 91; 3 Ohio, State, 172.) 
When both parties are in fault, the plaintiff remotely and the 
defendant proximately, the plaintiff may be entitled to recover. 
(10 M. & W. 545; 24 Verm. 488; 3 Ohio, State, 172; 4 
Id. 474.) 


Scott, Judge, delivered the opinion of the court. 


The rule that there can be no recovery when both plaintiff 
and defendant are in fault, and each, by his negligence or 
otherwise, has contributed proximately and directly to the 
injury, has its most frequent application in cases of collisions 
of vessels, carriages and like vehicles, when they are in mo- 
tion and on the public thoroughfares. But in such collisions, 
if one party finds the other in fault, he can not wantonly or 
intentionally inflict an injury upon him. The principle 
above stated does not apply to cases in which the fault or 
neglect of the plaintiff has contributed remotely to the in- 
jury. Because one has committed a fault or been guilty of a 
negligence, he does not thereby place himself at the mercy 
of every one who may encounter or come in the way of the 
object in relation to which the fault or negligence has been 
committed or imputed. Ifa person discovers that a fault 
has been committed by another, he is not thereby released . 
from the obligation of conducting himself with ordinary care 
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and prudence in relation to him in order to avoid doing an 
injury. 

In the case of Butterfield v. Forrester, 11 East, 60, the 
defendant, for the purpose of making some repairs to his 
house which was close to the road-side at one end of the town, 
had: put up a pole across this part of the road, a free passage 
being left by another branch or street in the same direction. 
The plaintiff at an hour in the evening when there was light 
enough to discover the obstruction at the distance of one 
hundred yards was riding very violently, and, not observing 
the obstruction, his horse ran against it and fell with his 
rider, who was much hurt in consequence of the accident. 
In answer to the plaintiff’s action, Lord Ellenborough said, a 
party is not to cast himself upon an obstruction which has 
been made by the fault of another and avail himself of it, if 
he do not himself use ordinary and common caution to be in 
the right. In cases of persons riding upon what is consid- 
ered the wrong side of the road, that would not authorize 
another purposely to ride up against them. One person be- 
ing in fault will not dispense with another’s using ordinary 
care for himself. Two things must concur to support this 
action—an obstruction in the road by the fault of the defen- 
dant, and no want of ordinary care to avoid it on the part of 
the plaintiff. In the case of Davis v. Mann, 10 Mees. & 
Wels. 545, the plaintiff, having fettered the fore feet of an 
ass, turned it into a public highway, and as the ass was graz- 
ing on the side of the road about eight yards wide, the de- 
fendant’s wagon with three horses, the driver being behind, 
coming down a descent at a smart pace, ran against the ass, 
knocked it down, and the wheels running over it it soon after 
died. The plaintiff recovered. The court said, that, al- 
though the ass was wrongfully on the road, that the defen- 
dant was bound to go along the road at such a pace as would 
be likely to prevent mischief. Were this not so, a man 
might justify driving over goods left on a public highway, or 
even over a man lying asleep there, or the purposely running 
against a carriage going on the wrong side of the road. In 
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the case of Kerwhacker v. The Cleveland, Columbus and 
Cincinnati R. R. Co., 3 Ohio, State, 189, it is said, that the 
mere fact, however, that one person is in the wrong, does 
not of itself discharge another from the observance of a due 
and proper care toward him, or the duty of so exercising his 
own rights as not to injure him unnecessarily. There have 
been numerous adjudications, both in England and in this 
country, where parties have been held responsible for their 
negligence, although the party injured was, at the time of the 
occurrence, culpable, and, in some of the cases, in the actual 
commission of a trespass. In the case of Trow v. The Ver- 
mont Central Railroad Co., 24 Verm. 488, it was held that 
when the negligence of the defendant is proximate and that 
of the plaintiff remote, the action can then well be sustained 
although the plaintiff is not entirely without fault. This 
seems to be now settled in England and in this country. 
Therefore, if there be negligence on the part of the plaintiff, 
yet, if at the time the injury is committed, it might have been 
avoided by the defendant in the exercise of reasonable care 
and prudence, an action will lie for the injury. The case of 
the New Haven Steamboat Co. v. Vanderbilt, 16 Conn. 428, 
was one for an injury toa steamboat. The defendant claimed 
and offered evidence that at the time of the injury the lights 
of the boat were not up according to the statute law of the 
state, and prayed the court to instruct if this was so the 
plaintiff could not recover. The court said that, while on 
the one hand a party shall not recover damages for an injury 
which has been brought on himself, neither shall he be allow- 
ed to protect himself from an injury which he has committed 
because the party injured was in the wrong, unless such 
wrong contributed to produce the injury, and even then it 
would seem a party is bound to use common and ordinary 
caution to be in the right. Sedgwick, in his work on the 
law of Damages, p. 470, approves the principle of the case of 
Davis v. Mann, 10 Mees. & Wels., to which reference has 
been made. So does Angell, in his treatise on the law of 
Carriers, p. 532; as also Judge Redfield, in his book on Rail- 
ways. 
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We have stated the facts of most of the cases to which we 
have referred because it seemed necessary to do so in order 
fully to understand their bearing upon the matter before us. 
We conceive the law as deduced from them to be, that, al- 
though where both parties are in fault, where there is negli- 
gence on both sides, and both actively contribute to the in- 
jury at the time of its commission, there can be no recovery, 
yet, where there is a mere passive fault or negligence on the 
part of the plaintiff, the defendant is bound to the observance 
of ordinary care and prudence in order to avoid doing him a 
wrong. In the case before us, the boat received the injury 
complained of when she was moored, and although she was 
in a prohibited place—one from which she had been lawfully 
ordered to be removed—the defendant was not released from 
the obligation imposed both by law and sound morality of 
using ordinary care and diligence in order to avoid injuring 
her. If by the fault of the plaintiffs, in leaving their boat at 
the place where she was found, the defendant could not avoid 
injuring her, by the observance of ordinary care and pru- 
dence, they would be without redress. 

We are of the opinion that the instructions given put the 
law of the case correctly to the jury, and, although some of 
the refused instructions may have contained correct legal 
propositions, yet, as the instructions given embodied the law 
of the case, the defendant was not prejudiced by their refu- 
sal. Judge Napton concurring, judgment affirmed; Judge 
Richardson dissenting. 


——__+e40+——— 


Berscu, Respondent, v. Scunemer, Appellant. 
1. A judgment rendered by a justice of the peace is void unless it appears on 
the face of the proceedings that the justice acquired jurisdiction of the 
cause by service of process on the defendant or by his appearance. 


Appeal from St. Louis Law Commissioner’s Court. 


This was an action (originally commenced before a justice 
of the peace) on a due bill or non-negotiable promissory note 
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for one hundred dollars executed by defendant Schneider in 
favor of one George Woldsmith and assigned by said Wold- 
smith to the plaintiff, Bersch. At the trial the plaintiff intro- 
duced in evidence the note and proved the assignment to 
himself. The defendant then introduced in evidence certain 
entries from the docket of Samuel Treadway, a justice of the 
peace in St. Louis county, in a case wherein Caspar Stalle, 
Henry Schneipel and Jerome Downey were plaintiffs, and 
George Woldsmith and Jacob Hoch defendants. From these 
entries it appeared that a judgment was rendered for plain- 
tiffs against the defendants Woldsmith and Hoch for $89.80. 
It did not appear that the defendants or either of them had 
been served with process, or had appeared to the suit. It 
also appeared that two several executions had issued against 
defendants, and that under the last execution Schneider was 
garnished as a debtor of Woldsmith, and that judgment was 
rendered against him as garnishee for the amount of the note 
in controversy in the present suit. 

At the instance of the plaintiff the court gave the follow- 
ing instructions: “1. A judgment entered up against Schnei- 
der by Justice McDonald in favor of Caspar Stalle upon said 
Schneider’s being summoned as shown in the return of the 
execution issued by Justice Treadway, is no bar to the 
plaintiff’s recovery in this suit. There is no judgment 
upon which the executions read in evidence could issue. 
2. There is no judgment in favor of Caspar Stalle, Henry 
Schneipel and Jerome Downey, plaintiffs in the execution 
upon which Schneider was garnished, against said Schneider. 
8. There is no judgment in favor of Caspar Stalle, Henry 
Schneipel and Jerome Downey against George Woldsmith 
and Jacob Hoch upon which the executions read in evi- 
dence could issue. 4. The plaintiff is entitled to recover 
the full amount of the note sued on with interest.” 

The court found for plaintiff. 


C. C. Simmons, for appellant. 
Bay, for respondent. 
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RicHaRDson, Judge, delivered the opinion of the court. 


The defence set up to defeat a recovery on the note is that 
a judgment had been recovered against the defendant in a 
garnishment proceeding under an execution issued on a judg- 
ment rendered by Justice Treadway in favor of Caspar Stalle 
and others, against George Woldsmith, the payee and assignor 
of the note. The merits of the defence must depend on the 
validity of the original judgment, for the proceedings that 
followed after the defendant was garnished can not be upheld 
unless there was a valid judgment to support them and to 
authorize the execution. The transcript of Justice Treadway 
does not show that the defendant appeared, or that process 
was ever issued or served; and consequently he did not ob- 
tain jurisdiction over the defendant, and the proceeding was 
coram non judice. Jurisdiction will be presumed as to courts 
of general authority, but as to inferior courts the rule is dif- 
ferent, and those who claim rights or exemptions under their 
proceedings must show their jurisdiction. (State v. Metzger, 
26 Mo. 65.) 

The defendant necessarily relied on the first judgment to 
sustain the subsequent proceedings under it, and as it was 
rendered, so far as the transcript shows, without process or 
appearance, it is void. (Biglow v. Stearn, 19 John. 39.) 
The judgment will be affirmed ; the other judges concurring. 


——+e@oar+ 





THE STATE, TO USE OF BREDELL’S Executor, Plaintiff in Error, 
v. BALDwIn e¢ al., Defendants in Error. 


1. A surviving partner retained possession of the partnership effects and gave 
bond under sections 50 and 51 of the first article of the administration act 
of 1845 (R. C. 1845, p. 70); a settlement was made by him in the probate 
court and an order was made by said court apportioning to the estate of 
the deceased partner one-half of the balance found to be in the hands of 
such surviving partner. Held, in an action on the bond to recover a debt 
due to the deceased partner for money advanced by him to the firm, that 
this settlement was not conclusive as against his estate as to the amount 

due thereto from the surviving partner, or as to the amount of assets in the 

hands of the latter. — 
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Error to St. Louis Court of Common Pleas. 


Smith Baldwin and John C. Bredell were partners in trade. 
John ©. Bredell died January 5th, 1853, leaving a will, 
which was duly admitted to probate, by which Edward Bre- 
dell was appointed his executor. Said Edward Bredell re- 
ceived letters testamentary, dated January 15, 1853. On the 
6th of April, 1853, he gave bond as surviving partner under 
sections 59 and 51 of the first article of the administration 
act of 1845, (see R. C. 1845, p. 70,) and undertook the 
management of the partnership property. This action was 
brought for a breach of the condition of said bond by said 
Baldwin in not paying, out of the partnership effects which 
came into his hands as surviving partner, a debt due from the 
firm to said John C. Bredell, deceased. 

The cause was tried by the court without a jury. Evi- 
dence was introduced tending to prove substantially the fol- 
lowing facts: Baldwin, as surviving partner, took into his 
possession and under his management property of the said 
firm to the amount of $4,081.11 ; that of said property there 
remained in his hands, after deducting disbursements, on the 
22d of March, 1856, the sum of $3,566.16. On that day 
Baldwin appeared in the probate court and exhibited his ac- 
count for the final settlement of the concerns of the partner- 
ship. The following is an entry of that date in the records 
of said court: “Smith Baldwin, surviving partner of the 
firm of Bredell & Baldwin, appears and exhibits his account 
for the final settlement of the concerns of said co-partner- 
ship; whereupon the court examines and finds that at his 
last settlement with the court there was a balance against 
him in favor of said estate of $3,759.91; that no assets since 
came to his hands, and he is entitled to credits in the sum of 
$193.75, leaving a balance in his hands in favor of said co- 
partnership of $3,566.16; and the court apportions said 
balance as follows: To Smith Baldwin, $1,783.08; and the 
court sets aside the order of payment made on the fifteenth 
of this month, and apportions to the estate of John C. Bre- 
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dell, deceased, $1,783.08, and orders that he pay the same 
without delay to the executor of said deceased, and on the 
production of his receipt therefor he will be finally dis- 
charged.” 

The evidence also showed that at the death of Bredell the 
firm of Bredell & Baldwin was indebted to him in the sum 
of $8,297.44 for moneys advanced to said partnership in the 
course of its prosecution of its business, before the death of 
said Bredell, over and above the capital he was required to 
put into partnership. This sum was reduced after the death 
of Bredell to the sum of $5,524.50. Baldwin did not, in 
any account rendered by him as surviving partner, include 
said debt of said firm to Bredell, nor did he apply any part 
of the property of said copartnership that came into his 
hands to the payment of said debt. Said debt still remains 


due and unpaid. After the commencement of this suit the | 


defendant tendered to plaintiff the one-half of the said bal- 
ance of $3,566.16, which plaintiff refused to receive. 

The court ruled that the above “order of the probate 
court of St. Louis county was final and conclusive upon the 
said Edward Bredell, as executor of the said John C. Bre- 
dell, as to the proportion to which he was entitled as such 
executor of the balance of $3,566.16 in the hands of said 
Smith Baldwin as surviving partner of the firm of Bredell & 
Baldwin, and that the plaintiff could recover in this action 
only the amount ordered by the probate court to be paid to 
the said executor, with interest.” 

The plaintiff thereupon suffered a nonsuit with leave to 
move to set the same aside. 


Drake, for plaintiff in error. 


I. The court misconceived the nature of this action. The 
plaintiff did not sue to recover a distributive share of the 
partnership effects after the payment of partnership debts. 
He seeks the payment of a debt which the surviving partner 
was by the terms of his bond bound to pay. The executor 
was entitled to the payment of the debt of the firm. He had 
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a specific lien on the partnership effects. (Coll. on Part. 
§ 125; Sto. on Part. § 97.) 

II. The order of the probate court is no defence. The 
executor was in no way a party to the order of the court. 
(1 Greenl. Ev. § 528.) The probate court had no jurisdic- 
tion to make an order of distribution between the surviving 
partner and the executor of the deceased partner. Its action 
in that respect was wholly extra-judicial and void. The act 
of 1845 does not authorize the probate court to exercise 
authority over the surviving partner, except to cite him to 
account and to adjudicate upon his account. This does not 
include a power to order distribution between the surviving 
and the executor of a deceased partner. 


H. N. Hart, for defendant in error. 
RICHARDSON, Judge, delivered the opinion of the court. 


This suit was not brought to recover the distributive share 
coming to the estate of the deceased partner on a final set- 
tlement of accounts after the payment of all partnership 
liabilities, but it is to recover a debt alleged to be due to the 
estate of the deceased partner by the late firm of which he 
was a member, on the ground that the surviving partner has 
partnership assets in his hands subject to be appropriated to 
the payment of the debt. One partner may be the creditor 
of a firm of which he is a member, and has a right to require 
payment out of the partnership assets like other creditors 
before they are divided and before either of the partners can 
claim any right thereto. Until all the partnership debts are 
paid neither partner has a right to withdraw any thing on 
account of capital or profits, but all that remains, after the 
payment of the claims of other creditors, will be charged in 
equity with a lien for the payment of any debt due to either 
of the partners. One of the conditions of the bond required 
to be executed by a surviving partner who undertakes to 
wind up the partnership affairs is, that he will apply the as- 
sets to the payment of the partnership debts; and no reason 
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is perceived why the personal representative of a deceased 
partner, who is a firm creditor and whose debt is properly 
ascertained, may not sue upon the bond for a breach of this 
condition. 

The settlement which the defendant made with the probate 
court was ez parte; no notice was given as required as in 
case of administrators; and as the court had no means of 
knowing, except from the defendant’s statement, that all the 
debts had been paid, it would be unjust to give to such a 
settlement the effect of silencing every unpaid creditor. In 
ordinary cases of administration the creditors are required to 
prove their demands before the court, and all claims are 
barred which are not presented within three years, so that 
when an administrator, after giving notice of his intention to 
make a final settlement, appears for that purpose, the record 
would show every creditor of the estate, and the court has 
the means of knowing, before making an order of distribu- 
tion, that all the debts have been paid. But not so in a case 
like this, for the law does not require partnership demands 
to be allowed by the court; the surviving partner is not re- 
quired to give notice of his intention to make a settlement, 
and the court has no means of knowing by proof or other- 
wise that all the debts have been paid. 

The instruction therefore which the court gave that the 
settlement made by the defendant was final and conclusive 
upon the executor of the deceased partner, we think, was 
erroneous, and for that reason the judgment will be reversed 
and the cause remanded. The other judges concur. 


Woops et al., Respondents, v. TIMMERMAN’S ASSIGNEE, Ap- 
pellant. 


1. Assignments for the benefit of a portion of the creditors of the assignor are 
valid notwithstanding section 39 of the act concerning voluntary assign- 
ments ; that section operates to overthrow all provisions in assignments giv- 
ing preferences among the designated creditors. 

2. A provision in an assignment providing for the payment of a particular 

debt of a designated creditor would be valid. 
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Appeal from St. Louis Circuit Court. 


Francis Timmerman made an assignment of his effects to 
William Muir for the benefit of his creditors. In the sche- 
dule annexed to this deed the claim of the plaintiffs is thus 
described : “* Names—Messrs. Woods, Christy & Co.; Resi- 
dence—Main street, St. Louis ; Class—Two notes ; Amount 
—$554.55.” Timmerman was further indebted on a note for 
$3,130.50, payable to the order of one of the plaintiffs individ- 
ually, but which was claimed to belong to the firm of Woods, 
Christy & Co. This note was mentioned in the deed of as- 
signment. It was secured by a deed of trust executed by 
Timmerman on certain leasehold proporty in St. Louis. 
Plaintiffs sold the leasehold under the deed of trust and were 
paid out of the proceeds, on account of said note, $1,476.57. 
They afterwards presented the note, with the balance due on 
it, to the assignee for allowance and payment under the assign- 
ment. It is admitted that the proceeds of the assets assigned 
will pay the creditors mentioned in the schedule a dividend 
of less than fifty per cent., even should the plaintiffs claim on 
this note not be allowed. The assignee certified the claim 
to the circuit court. A jury, on an issue submitted to them, 
found that the note, though made payable to an individual 
member of the firm, was the property of plaintiffs. The 
plaintiffs moved the court to grant an order requiring the 
assignee to allow the claim of the plaintiffs on said note for 
$3,130.50, and to a pro rata dividend on the balance due 
thereon. The court granted the motion and required the 
assignee to allow the claim and pay it pro rata with the 
other claims. 

Shepley and P. B. Garesché, for appellant. 

I. The assignment of Timmerman was for the purpose of 
paying certain specified creditors certain specified debts. No 
provision is made for paying any other debts of the grantor 
than those named. The note of $3,130.50 was not included 
in said assignment and can take no benefit from the property 
assigned. 
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S. T. & A. D. Glover, for respondent. 


I. It was the duty of the assignee “ to adjust and allow the 
demand” of the plaintiffs. (R. C. 1845, p. 130, § 16.) The 
assignee not doing so that duty devolved on the circuit court. 
The deed of assignment could not fix the amount of plain- 
tiffs’ demand. The assignor had no power so to conclude the 
matter, nor could the assignee and plaintiffs conjointly. 
What was owing in point of fact was a question to be inves- 
tigated and decided by legal evidence, and this was to be 
done, in contemplation of the law, in defence of the deed and 
the agreement of the assignor, assignee, and the beneficiary 
specially concerned. The assignor could not put the plain- 
tiffs’ demand higher or lower than it was in fact. He could 
neither enlarge nor diminish the plaintiffs’ demand. It was 
the duty of the court to ascertain the debt due independently 
of the way in which it had been fixed by the assignor. The 
purpose of the assignor was manifestly to divide his property 
pro rata among all his creditors. 


Napton, Judge, delivered the opinion of the court. 


It has been heretofore determined that, under our recent 
statute concerning assignments, debtors may still prefer some 
creditors over others, although they can not make distinc- 
tions between the preferred claims. Such a construction, 
although falling far short of the goal which the legislature 
appeared to be arriving at in the 39th section of the law, 
was rendered necessary by other provisions suffered to re- 
main in the statute. If preferences are allowed as to the 
individual creditors, there is no reason why the same prefer- 
ences may not be made with reference to the debt as to the 
individual who holds it. A debtor may choose to protect a 
particular debt, as for example a security note, in preference 
to other debts due the same individual. We can see no rea- 
son of public policy which will permit the one and exclude 
the other. 

This being the law, it becomes a mere question of intent in 
8—VOL. XXVII. 
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the construction of the instrument of assignment, as to 
whether the claim of Woods, Christy & Co. upon the note 
for $3,130.50 was one of those provided for in the assign- 
ment. The facts show very clearly that it was not. Woods, 
Christy & Co. were preferred on an indebtedness by two 
notes amounting to $554.55. These two notes, exactly to 
this amount, were presented and allowed. But Timmerman, 
the debtor, had also given his note to Woods (one of the 
firm), which was endorsed by Christy (another member), and 
this note was secured by a mortgage on leasehold estate. It 
appeared that the note was really owned by the firm of 
Woods, Christy & Co.; that it was given for goods bought 
by Timmerman of that house, and that the note was merely 
made to assume the form it did as a matter of convenience. 
It also appeared that only about half the note had been 
realized from the mortgaged property ; but it further appeared 
that the mortgaged property was not included in the assign- 
ment, and that the property and effects assigned would not pay 
more than fifty cents on the dollar of the claims named, ex- 
clusive of this claim of W., C. & Co. 

Under these circumstances it is very plain that Timmer- 
man had no intention of working any provision for this note 
of $3,130.50. He does not mention it, but names two other 
notes and their exact amount. The only question, it seems 
to me, is, whether a debtor can select particular debts, as he 
uudoubtedly can select particular creditors. The statute 
does not prevent this, and before the statute there could be 
no doubt on this question. In fact the language of the 39th 
section appears to recognize the law as above stated ; it says, 
“and all debts and liabilities within the provisions of the 
assignment shall be paid pro rata from the assets thereof.” 

Judge Scott concurring, the judgment is reversed ; Judge 
Richardson not sitting. 
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Tue State, Defendant in Error, v. McLaveu.in, Plaintiff 
in Error. 


1. An application for a new trial on the ground of newly discovered evidence 
should, as a general rule, be accompanied by the affidavit of the party seek- 
ing the new trial; the affidavit of a third person should never be received 
without an explanation of the reason why the party himself omitted to 
make it. 


Error to St. Louis Circuit Court. 


J. W. Sharp, for plaintiff in error, cited 14 Johns. 294 ; 
18 Mo. 821; 22 Conn. 156; 17 Wend. 460; 1 Hill, 94; 5 
Gilm. 305; 1 Hawk P. C. 33; 7 M. & W. 623; 1 Hale, 506. 


Mauro, (circuit attorney,) for the State. 
Ricwarpson, Judge, delivered the opinion of the court. 


It is sufficient to say, without analyzing the instructions 
that were given, that they presented the law of the case fairly 
to the jury, and on the hypothesis that the defendant found 
the pocket-book the law was stated in conformity to the opin- 
ion of this court in the case of the State v. Conway, 18 Mo. 
821. The instructions asked by the defendant were properly 
refused because the principle contained in the first was 
covered by one already given, and the second was wrong be- 
cause it assumed that larceny can only exist where the prop-. 
erty stolen is taken from the possession of the owner, and 
excluded the idea that larceny can be charged in any case 
where the defendant acquires possession of property by find- 
ing it. ; 

The motion for a new trial on the ground of newly discov- 
cred evidence was supported by the affidavit of the defen- 
dant’s attorney and of the discovered witness, but the defen- 
dant personally did not make any statement or affidavit on 
the subject, and no reason is given for the admission. There 
are no doubt cases in which the affidavit that accompanies a 
motion for a new trial on account of newly discovered evi- 
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dence may properly be made by the attorney or some other 
person representing the party, but the general rule is that 
the party himself must make the affidavit, and the circum- 
stances that would authorize an exception to the rule ought 
to appear. Applications for new trials on the ground of evi- 
dence discovered after the trial are entertained with reluc- 
tance because of the temptation to parties smarting under 
defeat to make them, and on account of the facility with 
which plausible grounds are manufactured. A party may be 
very willing to take the chances of a new trial, but unwilling 
or afraid to swear to a statement necessary to procure it ; and 
the loosest practice would be established to permit the oath 
of another to be substituted for the oath of the party himself. 
He may make a statement to his attorney which the latter 
might conscientiously swear he believes to be true, which, in 
point of fact, is false, and hence the affidavit of a third per- 
son should never be received without an explanation of the 
reason why the party omitted to make it. The courts, 
therefore, to protect themselves from imposition, require such 
motions to be supported by the affidavit of the party and the 
observance of other requisites which are well stated in Berry 
v. State of Georgia, 10 Ga. 527, as follows: The party must 
show, 1st, that the evidence has come to his knowledge since 
the trial; 2d, that it was not owing to the want of due dili- 
gence that it did not come sooner; 3d, that it is so material 
that it would probably produce a different result if the new 
trial were granted; 4th, that it is not cumulative only; 5th, 
that the affidavit of the witness himself should be produced, 
or its absence accounted for; and, 6th, that the object of the 
testimony is not merely to impeach the character or credit of 
a witness. 

In this case the defendant was not absent, and he knew 
better than any other person when the evidence stated to 
have been discovered first came to his knowledge, and what 
diligence. he had used before the trial to obtain it. The affi- 
davit of Susan Taylor discloses facts which would proba- 
bly have produced a different result, and if the motion had 
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contained the necessary requisites, the defendant ought to 
have had a new trial ; but to allow it under the circumstances 
of this case would be at the expense of overthrowing estab- 
lished rules and would introduce a practice dangerous to the 
administration of justice. 

Judge Napton concurring, the judgment will be affirmed. 





\ 


SLowEy, Plaintiff in Error, v. McMurray e¢ al., Defendants 
in Error. 


1. The test by which to determine whether. a transaction is a mortgage or a 
conditional sale is this: if the relation of debtor and creditor remains and 
a debt still subsists between the parties, it is a mortgage ; if, however, there 
is no debt still subsisting, and the grantor has the privilege of refunding it 
he pleases by a given time and thereby entitling himself to a reconveyance, 
it is a conditional sale. 

2. If the transaction is a conditional sale, the party seeking a reconveyance to 
himself must strictly comply with the conditions imposed upon him. 


Error to St. Louis Land Court. 


The petition in substance sets forth that on the 14th day of 
August, 1855, plaintiff was the owner of a certain lot in the 
city of St. Louis; that he held the same subject to an encum- 
brance by deed of trust to secure two notes—one for $616, 
payable in twelve months—the other for $682, payable in 
twenty-four months from date ; that when said note for $616 
became due he was unable to pay the same ; that McMurray 
loaned plaintiff $300, plaintiff agreeing to pay interest there- 
on at the rate of two and a half per cent. per month for the 
period of six months; that he gave his several promissory 
notes to said McMurray for the sum thus loaned; that he 
delivered to said McMurray $316, with which, together with 
the money loaned as above stated, he, McMurray, paid the 
said note of $616 when it became due, and took and kept 
possession thereof; that, at or about the time the notes execu- 
ted by him in favor of McMurray fell due, he paid to him 
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$200 and took up two of the notes given by him; that, when 
the note for $682 became due, he, plaintiff, failed to pay the 
same, and the trustee advertised the lot in controversy for 
sale and proceeded to sell the same ; that at and before this 
sale it was agreed between plaintiff and McMurray that plain- 
tiff should remain in possession of the premises, and that 
MeMurray should bid in the same in his own name for the 
benefit of plaintiff Slowey and pay said note of $682, and 
that, if plaintiff would pay back to said McMurray said sum 
of $682 and also. pay him the sum of $150, the balance re- 
maining due and unpaid of said notes made and delivered as 
above stated by plaintiff to McMurray, within one year from 
the date of said sale, said McMurray would reconvey said 
premises to plaintiff; that said McMurray bid for said prem- 
ises at the trustee’s sale on the 14th of August, 1855, the 
sum of $1,005, and received the trustee’s deed therefor ; that 
in pursuance of said agreement the plaintiff remained in pos- 
session of the premises intending in good faith to fulfill and 
perform said agreement; that on the 11th day of October, 
1855, he paid McMurray forty dollars in part discharge of 
the sum of money which he had agreed to pay to said Mc- 
Murray ; that on the 17th day of November, 1855, McMur- 
ray sold the premises to one Ackerman for $1,100; that 
Ackerman took with notice; that at the date of the trustee’s 
sale the whole indebtedness of plaintiff amounted to $840.36 ; 
that plaintiff on the 14th of August, 1856, said McMurray 
being absent from his place of business and out of the state, 
offered to pay to the wife of McMurray $1,000, being more 
than the sum due McMurray; that he went to McMurray’s 
place of business for the purpose of paying what was due and 
of demanding a deed ; that said lot was worth $2,000 ; that 
at the trustee’s sale the plaintiff had procured the attendance 
of other persons and had made arrangements with them to 
purchase in the property for him, but he had been induced 

by McMurray to enter into the agreement above set forth. 
- The plaintiff prayed the court to annul the deed to Acker- 
man ; that defendants be required to convey to plaintiffs upon 
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the payment of the debt due to said McMurray ; that if the 
court should not order the deed to be cancelled judgment be 
given against McMurray for the sum of $323, the overplus 
(with interest) of said McMurray’s bid after paying the sum 
of $682, also for $995, what the land and improvements were 
really worth over and above the sum of $1,005 bid by Me- 
Murray, &c. 

Evidence was introduced tending to support the allegations 
of the petition. The case was tried by the court without a 
jury. At the close of the testimony the court gave the fol- 
lowing instruction or declaration of the law: “ On the evi- 
dence in this cause the plaintiff can not recover.” 


S. T. § A. D. Glover and Wingate, for plaintiff in error. 


I. McMurray was a mortgagee. (12 Mo. 30; 1 Hoff. Ch. 
31; 8 Paige, 243; 1 How. 118; 17 Mo. 61.) The transac- 
tion did not cease to be a mortgage simply because Slowey 
did not pay the debt as by agreement. (6 Gill & Jo. 275; 
12 How. 151; 8 Paige, 243.) McMurray had no right to 
sell the land without foreclosure. (8 Dev. Eq. 234; 6 Ired. 
Eq. 89; 1 Paige, 618.) Having done so he must account 
for the value of the plaintiff’s interest in it. (1 Litt. 84.) 
The usurious interest paid by Slowey was a lawful credit on 
on his debt. (8 Dana, 595.) 


I. Z. Smith, for respondent McMurray. 


Scott, Judge, delivered the opinion of the court. 


As the light in which this and contracts similar to that in- 
volved in this suit should be regarded is a matter of some 
importance, and as cases of this kind are not of unusual 
occurrence, it may be as well to look a little into this matter. 

We do not well see how the transaction between these par- 
ties can be regarded as a mortgage or a quasi mortgage, or 
how the law of mortgages is applicable to it. It may be pre- 
mised that contracts of this kind are narrowly watched, and 
courts lean strongly in favor of the right of redemption. 
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Chancellor Kent says, that the distinction between a mort- 
gage and a bill of sale is, that, if the relation of debtor and 
creditor remains and a debt still subsists, it is a mortgage ; 
but if the debt is extinguished by the agreement of the par- 
ties, or the money advanced was not by way of loan, and the 
grantor has the privilege of refunding if he pleases by a given 
time and thereby entitling himself to a reconveyance, it is a 
conditional sale. (4 Kent Comm. 145.) In the case before 
us we conceive that the relation of debtor and creditor had 
ceased to exist between the parties. The debt between them 
was extinguished. After the execution of the deed by the 
trustee to McMurray there was no evidence of any debt due 
by Slowey to McMurray. The witness Vogel proves that 
he delivered all evidences of indebtedness on the part of 
Slowey to McMurray to Slowey. McMurray then no longer 
had any remedy against Slowey. No remedy existed, nor 
was it reserved in terms. If the property had proved insuf- 
ficient to pay the debt which it is maintained existed between 
the parties, and McMurray had brought a suit for a foreclo- 
sure with a view to obtain the balance of his debt after ex- 
hausting the mortgaged premises, how would he have stood 
in a court, with the denial of Slowey that the transaction was 
a mortgage backed by an absolute deed, and with no evidence 
of any indebtedness on the part of Slowey? Can we suppose 
that a mortgage was contemplated under such circumstan- 
ces? In the case of Brant v. Robertson, 16 Mo. 146, the 
point of inquiry was, whether Brant held the notes of Rob- 
ertson by assignment from Ford, and, if he did not, whether 
he advanced the money to Ford in payment of the notes upon 
“any express undertaking of Robertson to pay the money 
otherwise than by forfeiting his interest in the property. 
Here the notes were given up to Slowey, and it is not claimed 
in the petition that the payment and reimbursement of the 
money was to be made with any other view than to obtain a 
reconveyance. Under our law, which, as it is understood, 
allows an absolute deed to be converted into a mortgage, 
without the averment of any accident, fraud, or mistake, 
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what security for titles would there be if such verbal prom- 
ises should be maintained to convert absolute deeds into 
mortgages? (Glover v. Payn, 19 Wend. 518; Robinson v. 
Cropley, 2 Edwards Ch. 138.) 

The case of Russell v. Geyer et al., 4 Mo., did not arise 
between the debtor or owner of the property sold and the 
purchaser. That was a bill by a creditor to subject, the in- 
terest it was alleged his debtor had acquired by reason of a 
promise to him that he should redeem. The court held that 
after the expiration of the time agreed upon for the redemp- 
tion there was no interest in the debtor which could be sub- 
jected to an execution. In the case of Flowers v. Sproule, 
2 A. K. Marshall, 509, it was held that a purchaser at a 
sheriff’s sale, promising to return the property to the debtor 
if the money given is repaid by a certain day, can not be 
obliged to do so if the money is not punctually paid. It was 
also held that such a promise was without consideration. In 
the case of Getman v. Getman, 1 Barb. Ch. 499, real estate 
was sold under an execution, and the purchaser at the sher- 
iff’s sale sold his bid to two other persons, who advanced the 
money therefor upon an agreement between them and the 
wife of the judgment debtor that her children should have 
six years to refund the purchase money and interest, and 
have a conveyance of the property ; it was held that this was 
a mere agreement with the mother to sell the property to her 
children at any time within the six years for the purchase 
money and interest, and that, as there was no agreement on 
the part of the mother or children to take the property and 
pay for it within that time, it was an agreement without any 
consideration to support it, and was therefore invalid ; and 
it was held that it was an agreement required to be in writ- 
ing within the statute of frauds, even if there had been suffi- 
cient consideration to support it. We do not regard the case 
of Heister v. Madeira, 3 Watts & Serg. 384, as conflicting 
with those above cited. In that case there was a mutual 
agreement in writing, signed by the parties before the sale, 
in which, among other things, it was stipulated that the cred- 
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itor in the execution should buy and hold the land of the 
debtor in the execution at the sheriff’s sale, and a small sum 
in comparison with the value of the estate was agreed upon 
as that at which it should be bid in. There was an unad- 
justed account between the parties, which was to be settled 
within three months, and the balance due was to be paid 
within that time. The greater portion of the debt due on 
the execution was*paid and a receipt for it was endorsed on 
the aigreement.. The money not having been paid within the 
time, the creditor claimed that the deed was absolute. The 
court regarded the transaction as a mortgage or deed of trust 
and permitted the heirs of the debtor in the execution to re- 
cover the value in money of the interest of their ancestor in 
the land, as it had been conveyed away by the creditor. As 
the -sum was fixed by the parties at which the land should 
be bought in, as that sum was greatly below the value of the 
land as was shown by the debtor’s payment at the time of the 
agreement, causing a great disparity between the value of 
the land and the sum for which it was sought to be held, and 
as there was a stipulation in the agreement by the debtor to 
pay the balance, we can see nothing in the case which impairs 
the force of those stated in this opinion. 

There is another class of cases growing out of the conduct 
of debtors and purchasers at public sales. This is where the 
purchaser becomes such under such a state of facts as would 
make it a fraud to permit him to hold onto his bargain. As 
if a purchaser, by means of a promise to reconvey to his 
debtor, should induce a relaxation of the efforts on his part 
to prevent a sacrifice of his property and thereby obtain it at 
an under price, or, if the purchaser, taking advantage of that 
reluctance invariably manifested by those attending public 
sales to interfere with any arrangement a debtor makes to 
save his property, should create an impression that he was 
buying for the debtor, thereby preventing competition, or by 
any other improper means obtains the property of a debtor at 
a sacrifice, such conduct would convert the purchaser into a 
trustee for the benefit of those who were defrauded by his 
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conduct. Such cases go upon the ground of fraud, and 
courts will give relief without regard to the circumstance 
whether the agreement was a written or a verbal one, or 
whether it was supported by a consideration or not. Such 
are the cases of Rose v. Bates, 12 Mo. 30; Estill v. Miller & 
Estill, 3 Bibb, 177. 

The cases seem to establish these principles: that a prom- 
ise by one purchasing the property of a debtor at a public 
sale to reconvey to him must be supported by a sufficient 
consideration, and, if the subject of the sale is real estate, 
the promise must be in writing, to take it out of the provi- 
sions of the statute of frauds; that such promises, when 
made under circumstances like those in this case, even when | 
valid and binding, are regarded as conditional sales, and not 
as mortgages, and the party insisting on their performance 
must himself comply with the conditions imposed on him. 

Making an application of these principles to the case before 
us, it will be seen that the contract or promise made by Mc- 
Murray, even if binding in law, constituted the transaction a 
conditional sale and not a mortgage ; that the party plain- 
tiff not having complied with the terms of the sale, he can 
not insist on a reconveyance of the lot; that the instruction 
asked by the plaintiff was tantamount to a request to decide 
the cause in his favor, and as there was no jury, the court 
itself hearing the cause, we are not of the opinion that the 
court erred in refusing the request; we are not of the 
opinion that the pleadings and evidence in the cause war- 
ranted any such instruction. The instruction given was 
nothing more than the judgment of the court upon the whole 
case after it had been submitted. No instruction was asked 
seeking the opinion of the court as to the effect of any fraud 
in the transaction. The sum at which McMurray resold the 
lot is a strong circumstance in this case. It is not pretended 
that the sale was a feigned one. 

The question of usury was not raised by the pleadings, and 
the petition is not framed with a view to obtain any relief 
under the statute against usury. 
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As the contract to reconvey was rescinded, the defendant 
should have restored the forty dollars received under it. 
There is no error complained of on the score of this omission, 
but as the plaintiff says that he was to remain in the house, 
and pay interest on the money, and the defendant says he 
was to pay twenty-five dollars a month for the privilege of 
remaining in the house, we may take it that the forty dollars 
was received as rent. Affirmed; Judge Richardson not sit- 
ting. Judge Napton concurs. 





Tue State, Respondent, v. Harman, Appellant. 


1. It is no infringement of that provision of the constitution giving the ac; 
cused the right in all criminal prosecutions to meet the witnesses against 
him face to face to receive in evidence against the defendant in a criminal 
prosecution a deposition taken before the committing magistrate in the pre- 
sence of the accused—the deponent being dead at the time of trial. 


Appeal from St. Louis Criminal Court. 
C. C. Carroll, for appellant. 


Mauro, (circuit attorney,) for respondent. 
NaPTon, Judge, delivered the opinion of the court. 


The question in this case is the same that was determined 
in the cases of McO’Blenis and Baker, 24 Mo. 402. 

The deposition is also objected to as irrelevant and unin- 
telligible. The deposition simply proved that the deponent 
Melvin (since dead) found a certain watch about the person 
of the prisoner—a watch which the deponent says was the 
same watch spoken of by a witness named English on the 
examination before the recorder. This English was a wit- 
ness on the trial also and declared the watch he testified 
about to be the same alluded to by Melvin. We see nothing 
irrelevant. in the deposition, nor any thing unintelligible. 
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The deposition was in point, if for no other purpose, to prove 
that a watch was found in possession of the prisoner, and the 
subsequent testimony of English conduces to show the mate- 
riality of that fact. Whether the identity of the watch 
found by the officer with the one spoken of by the witness 
was fully made out, was a question for the jury. The other 
judges concurring, the judgment will be affirmed. 


—_12#02e >——_- 


Tue STATE, TO THE USE OF TEBBE, Respondent, v. WiGuHT- 
MAN et al., Appellants. 


1. A new trial will not be granted on the ground of surprise where the object 
in obtaining the same is the introduction of evidence of a character merely 
cumulative. 


Appeal from St. Louis Court of Common Pleas. 


T. C. Johnson, for appellants. 


I. The court should have given the instructions asked by 
defendants. 

II. The verdict was against the evidence in the case. 

III. The court should have granted a new trial on the 
ground of surprise as fully disclosed in the affidavit. (2 R. 
C. 1855, p. 1285, art. 18, § 3; 3 Graham & Wat. on New 
Trials, 875.) 

Kribben, for respondent. 


RicHarDson, Judge delivered the opinion of the court. 


The instructions given by the court presented the questions 
of law in the case fairly to the jury. The plaintiff could 
stand on his possession until the integrity of his position was 
assailed, and could rely on the familiar principle of law 
that the possession of personal property raises the presump- 
tion of ownership ; and the allegation in the defendant’s an- 
swer that the plaintiff’s possession was fraudulently obtained 
was insufficient, without evidence, to shift the burden of 
proof. 
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Surprise is a ground for granting a new trial, but it is not 
regarded with favor by the courts. It is the duty of parties, 
in the preparation of their cases, not only to know what evi- 
dence they need, but what their witnesses will most probably 
prove, and a new trial will not be granted if the surprise is 
the result of negligence or could have been avoided by rea- 
sonable diligence. (8 Graham & Wat. New Trials, 876.) 
This is not the case of a party’s own witnesses betraying 
him or the adversary’s witnesses swearing falsely, for it is 
not averred that the defendants’ own witness deceived him, 
or that the plaintiff’s witness stated an untruth, but that 
he omitted from forgetfulness to state a fact which was 
proven by one witness without contradiction, and which 
the defendant states he could have proved by another if 
if he had supposed the plaintiff’s witness had forgotten it ; 
and that he could have secured the attendance of another 
witness if he had not relied on the memory of the plain- 
tiff’s witness. If he was willing to go to trial in the absence 
of one of his witnesses, relying on the plaintiff’s witness to 
corroborate his own, he ought to have taken some pains to 
have ascertained beforehand that his recollection was re- 
freshed. The fact which the witness forgot was proved by 
another, and the object in getting the new trial would be 
to introduce cumulative evidence, which is never allowed. 
(State v. Stumbo, 26 Mo.; 3 Gra. & Wat. New Trials, 
1046.) The judgment will be affirmed, the other judges 
concurring. 





CoHEN, Respondent, v. Kyier, Appellant. 
Coxen, Plaintiff in Error, v. Kyter, Defendant in Error. 


1. An action for use and occupation can not be maintained unless the relation 
of landlord and tenant exists between the parties founded on an agreement 
express or implied. 

2. A bathing tub and lead water pipes fastened to the walls and floor of a 
building by nailing are fixtures as between a vendor and vendee. 
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Appeal from, and Error to, St. Louis Land Court. 


The facts sufficiently appear in the opinion of the court. 


Krum § Harding, for Kyler, cited Woodf. Land. & Ten- 
ant, 432, 607; 3 Mo. 286; 1 Term, 378. 


H. N. Hart, for Cohen. 
RICHARDSON, Judge, delivered the opinion of the court. 


The plaintiff brought an action against the defendant for 
the use and occupation of a dwelling house, and for dama- 
ges, alleging that the defendant wrongfully took down and 
carried away fixtures that belonged to the plaintiff, to-wit : 
‘“‘ Sundry lead pipes and plumbing work, bath tub, two sinks - 
and waste pipe.”’ It appears from the bill of exceptions that 
the defendant, for the purpose of securing the payment of a 
debt, executed a deed of trust conveying a lot and dwelling 
house in the city of St. Louis, and authorized the trustee, in 
the event of a failure to pay the debt, to sell the property. 
Default having been made in the payment of the debt, the 
trustee, pursuant to the terms of the deed, advertised and 
sold the premises described in the deed on the 12th of No- 
vember, 1856, and the plaintiff became the purchaser and 
received a deed. The defendant was in the occupation of the 
house at the time of the sale, and remained in possession for 
more than two months against the plaintiff’s consent. “It 
was admitted that the defendant never attorned to the plain- 
tiff or agreed to pay rent to him for said premises. The 
plaintiff also proved that after the said sale of said premises 
to plaintiff and while defendant occupied the same he unfas- 
tened, broke loose, removed and carried away from said 
premises certain lead water-pipes and a bathing tub, which 
pipes before and at the time the defendant removed them 
were fastened to boards, and the boards with the pipes fas- 
tened to them were nailed to the walls, and the bathing tub 
in like manner was fastened to the wall and floor.” 

Two questions arose on the trial, first, whether the plaintiff 
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was entitled to recover on the count for use and occupation, 
and, secondly, whether the articles removed by the defendant 
were fixtures which belonged to the plaintiff and which the 
defendant had no right to take away. The court ruled the 
first point against the plaintiff, to which he excepted, and 
sued out a writ of error. The other point was decided 
against the defendant, and he has brought the case into this 
court by appeal. ;, 

If’ is sometimes difficult to determine whether the facts of 
a case create a tenancy, but we are relieved from that em- 
barrassment in this instance by the admission in the record 
that the defendant never recognized the plaintiff as his land- 
lord, and never agreed to pay him rent for the premises. 
Without this admission, however, the character of the defen- 
dant’s possession is so apparent that the relations of the par- 
ties to each other do not necessarily suggest a tenancy, and 
@ promise to pay rent would not be implied. The doctrine 
is well settled that the action for use and occupation can not 
be maintained unless the relation of landlord and tenant sub- 
sists between the parties founded on an agreement express or 
implied. (Hood v. Mathis, 21 Mo. 308; Bancroft v. Ward- 
well, 13 John. 488.) 

As a general rule an article is a fixture which is annexed 
or fastened to a freehold, but the term is not always used in 
the same sense ; for the same thing which would be a fixture 
and not removable, as between some persons holding a partic- 
ular relation to each other, would not be a fixture as between 
other persons. Public policy at an early day induced a re- 
laxation of the old rule, for the encouragement of trade and 
manufactures, and the indulgence has been extended in 
favor of agricultural pursuits, and at this day a wide latitude 
is allowed in all cases between landlord and tenant in favor 
of the claims of the latter to treat as personal chattels arti- 
cles put up for his own comfort or convenience. Lord Ellen- 
borough decided in the leading case of Elner v. Maul, 3 
Kast, 38, that as between heir and executor the rule obtains 
with the utmost rigor in favor of the inheritance and against 
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the right to dis-annex therefrom, and to consider as a per- 
sonal chattel any thing which has been affixed thereto; and 
the same rule exists between vendor and vendee; so that 
unless there is a stipulation to the contrary common fixtures 
will pass by the deed to the purchaser. (Plumb v. Miller, 6 
Cow. 665 ; Kirman v. Latour, 1 Har. & J. 289; Preston v. 
Briggs, 16 Verm. 124; 1 Sug. Vend. 87.) ° 

The necessary pipes for conducting water through the 
apartments of a dwelling house and into a bath-room add 
greatly to the value, comfort and convenience of the build- 
ing, and-a purchaser who appreciated such things would be 
sadly disappointed after he had received his deed to find the 
house stripped of such fixtures. In our opinion the articles 
taken away by the defendant were fixtures which passed by 
the deed to the vendee, and the other judges concurring the 
judgment will be affirmed. 


Picot, Respondent, v. Sientaco, Appellant. 


1. A. contracted to build for B. a house; C. and A. agreed to secure B. 
against all liens, claims and losses. Liens were filed by sub-contractors 
against said house upon which writs of scire facias were issued against A. 
and B. These writs were served upon B., the owner, but not upon A. 
Judgments by default were rendered against B., which he paid. Held, ina 
suit instituted by B. against C. to recover damages for the breach of the 
agreement above referred to, that the records and proceedings in said suits 
against B- were admissible in his favor to show the amount of the judg- 
ments, and the payment of them by him. The judgments were not, how- 
ever, conclusive upon C. 

2. Judgments in enforcement of liens against A. and B., upon service of pro- 
cess upon both, would be conclusive upon C. 


Error to St. Louis Court of Common Pleas. 


The case has heretofore been before the supreme court. 
For a statement of the facts see the report of the decision of 
the supreme court, 22 Mo. 587. On the second trial the 
plaintiff, Louis G. Picot, introduced in evidence, against the 
objection of defendant, the records and proceedings in vari- 
9—VOL. XXVII. 
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ous suits instituted in the St. Louis circuit court, by various 
parties, against said Picot and Porter Bush, to enforce liens 
against the building contracted to be built by said Bush for 
said Picot. From these it appeared that the plaintiffs in said 
suits (contractors under Bush) had filed in the clerk’s office 
of the St. Louis circuit court their demands for the purpose 
of completing their liens; that writs of scire facias were 
issued in each case against said Picot, the owner, and said 
Bush, the contractor ; that there was no service of process 
upon Bush, nor had he any notice of the various proceed- 
ings ; that Picot failed to appear, and judgments by default 
were rendered against him, and orders of execution were 
made against the market-house. These judgments Picot 
paid. The court also admitted in evidence, against the ob- 
jection of defendant, transcripts of entries in the docket of 
justice Kitzmiller showing judgments against Porter Bush 
in various suits instituted to recover demands accruing to 
the several plaintiffs as sub-contractors or material men 
under Bush, and which they had filed as liens. Picot vol- 
untarily paid these judgments. 

The defendant offered to prove that at the time of the 
agreement between Bush and Picot it was agreed and un- 
derstood that Signiago was only security for Bush; that at 
the time of the filing of the lien against the market-house 
and all the subsequent proceedings said Bush was out of the 
state, and that there was never any service had upon him 
in any case whatever ; that he did not owe any one of the 
parties to the liens against the market-house any sum what- 
ever when he left the state. The court ruled out this tes- 
timony. 

The court, among other instructions, gave the following: 
“If the jury find that before the commencement of this suit 
the plaintiff paid the judgments read in evidence rendered 
in the circuit court of St. Louis county and by the justice 
of the peace, they will find for the plaintiff the amounts so 
paid and costs paid on said judgments and proceedings, less 
the sum plaintiff still retained in his hands.” 

The jury found for plaintiff. 
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H. N. Hart, for appellant. 

I. Bush was not a party to the proceedings by scire facias. 
No judgment could properly be rendered against Picot. 
(Wibbing v. Powers, 25 Mo. 599.) The judgments against 
Picot were not valid liens. Signiago was not a party to the 
proceedings against Bush and Picot. He ought not to be 
made to pay Picot what neither he nor Bush had an oppor- 
tunity to contest. 

II. The court below ought to have excluded the tran- 
scripts of the justice. They were general judgments and 
not judgments such as are required under the lien act. (R. 
C. 1845, p. 735; Sess. Acts. 1848, p. 84.) 

III. The court erred in excluding the evidence offered by 
defendant. 


L. G. Picot, for respondent. 


Napton, Judge, delivered the opinion of the court. 


We do not perceive upon what ground the judgments in 
the circuit court against Picot by default were held conclu- 
sive upon Signiago. His principal, Bush, was not a party to 
the proceedings. The record shows that he had no notice. 
Picot had unquestionably the right to pay the sub-contrac- 
tors without suit, if he was satisfied of the justice of their 
claims, and if he was willing to assume the responsibility of 
establishing their validity in the event of a question between 
him and the principal contractor. In what respect does he 
occupy a different position by letting judgments go against 
him by default, Bush not being a party? These records 
were evidence to show the facts established by them, the 
amount of the judgments, and the payment of them by 
Picot. They were not however conclusive on the contractor 
or his security, because they were not parties to them. The 
evidence offered by the defence, to show that these claims 
had been paid or were not justly due, should have been 
received. 

In relation to the judgments before Justice Kitzmiller, the 
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case is different. The records show a service upon Bush, and 
this he (nor his security Signiago) can not contradict, at 
least in the collateral way. When filed in the circuit court 
according to the provisions of the local statute (Acts of 1848, 
§ 7,) they became liens upon the property ; and as Picot, the 
owner, could not dispute their validity, they are conclusive 
upon Signiago now. So far as these latter judgments are 
concerned we see no error in the action of the court. 

Judge Scott concurring, the judgment is reversed and the 
cause remanded. Judge Richardson not sitting. 


Ripc.EY, Respondent, v. SPHLLWELL, Appellant. 


1. A judgment recovered is conclusive as between the parties thereto as to 
all matters directly in issue. 

2. This rule does not extend to matters collaterally or incidentally considered. 

3. In the absence of any agreement or understanding between a landlord and 
his tenant the rent will be payable yearly and at the end of the year. 


Appeal from St. Louis Land Court. 


The amended petition in this case states that the defen- 
dant, Stillwell, entered on certain premises in St. Louis as 
the tenant of the plaintiff Ridgley; that he continued to 
occupy the same during the year ending February 15, 1857, 
and was indebted to the plaintiff for the use and occupation 
thereof for the year aforesaid ; that when the defendant took 
possession he agreed to pay the plaintiff rent therefor, and 
by virtue of said tenancy and agreement became liable to pay 
the plaintiff $700 for the use and occupation of the prem- 
ises for the said year; that the defendant agreed to pay the 
rent in monthly instalments and the taxes that might be 
assessed thereon. 

The defendant in his answer admitted the occupation of 
the premises, but denied that he became liable to pay $700 
therefor, or that he agreed to pay the rent monthly or the 














MARCH TERM, 1858. 129 





Ridgley v. Stillwell. 





taxes, or that the year of his tenancy ended February 15, 
1857. The answer further set forth a special agreement to 
the effect that on the 15th of March, 1851, the plaintiff 
agreed to let the premises to defendant for the term of ten 
years, to commence at that time, and to execute a written 
lease, in consideration of which the defendant agreed to pay 
annually an amount as rent equal to ten per cent. on the cost 
of the ground and fifteen per cent. on the cost of the build- 
ing, and that pursuant to said agreement he went into pos- 
session on the 15th of March, 1851, and has remained in 
possession ever since ; that the plaintiff has refused, though 
often requested, to exhibit the cost of the land and house, so 
that the amount of the rent could not be ascertained; that 
plaintiff had also refused to execute a written lease ; that the 
rent estimated in the basis of the agreement would not ex- 
exceed $600 per annum; that the rent was to be paid annu- 
ally on the 15th of March of each year during the term; that 
the year of defendant’s tenancy had not ended when this suit 
was commenced—February 20, 1857. 

On the trial the plaintiff introduced in evidence the record of 
another suit between the same parties, which was commenced 
18th Februaary, 1856, and on which a final judgment had 
been rendered. The petition in this suit contained three 
counts. The first was in ejectment for the possession of the 
premises on which a recovery was cut off by an instruction. 
In the second count it was averred that on the 15th of March, 
1851, the defendant, by a verbal agreement, rented the prem- 
ises of the plaintiff for $700 per annum, payable monthly, 
and the taxes; that he occupied the premises under the 
agreement for three years ending March 15, 1854; that about 
14th February, 1854, the defendant was notified that if he 
occupied the premises after the 15th March following he 
would be required to pay at the rate of $800, monthly, and 
that the defendant continued in possession after the 15th of 
March to the time the suit was instituted. The third count 
was for use and occupation on a quantum meruit. It stated 
that the defendant became the tenant of the plaintiff on the 
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15th of March, 1851, and had remained in possession ; that 
the rent for three years ending March 15th, 1854, was of the 
yearly value of $800, and that. since then the rent has been 
of the yearly value of $1,000. The defendant in his answer 
admitted that he was notified as is stated in the second count, 
but denied all the other material allegations in the petition 
and set up special matter substantially as is done in the an- 
swer to this action. The verdict of the jury in this case was 
as follows: “ We, the jury, find for the plaintiff the amount 
of $991.63, being the balance which we find due to said plain- 
tiff for rent at the rate of $700 per year.” 

Defendant objected to the introduction of this record. The 
defendant offered to prove that the letting of the premises 
described in plaintiff’s petition was under a verbal agree- 
ment between the parties ; that the tenancy under said agree- 
ment began on the 15th day of March, 1851, and was for a 
period of ten years at an annual rent to be ascertained by 
computing ten per cent. on the cost of the building, and 
that the annual rent computed on these terms would not ex- 
ceed $600 per annum. The court rejected this testimony. 

The plaintiff asked and the court gave the following in- 
struction: “1. If the jury find from the evidence that the 
defendant Stillwell, in a previous suit in this court between 
the plaintiff Ridgley and the defendant Stillwell for rent of 
the same premises under the same letting for the rent of 
which premises subsequently accruing this suit is instituted, 
interposed as a defence the same alleged agreement as that 
set up in his answer in this case (an agreement to lease said 
premises at a percentage on the cost of the ground and the 
cost of the buildings and improvements thereon) ; that the 
jury, on the issue made on said cause found that the defen- 
dant was a tenant of the plaintiff at the rent of $700 per 
annum, and that there has been no change of the terms on 
which said premises were rented since the original leasing in 
the year 1851, then the defendant can not, in this suit, deny 
that such renting was at the rate of $700 per annum.” 

The defendant asked the court to give the following in- 
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structions: ‘2. Unless there was an express agreement or 
understanding between the parties that the rent in question 
was to be paid monthly, it was payable annually—that is to 
say, at the end of each and every year, and the burden of 
proving that the rent was to be paid monthly rests on the 
plaintiff. 38. If the plaintiff let the premises described in 
his petition to the defendant under a verbal or unwritten 
agreement; if the tenancy of the defendant under said 
agreement commenced on the 15th of March, A. D. 1851; if 
the defendant continued to occupy said premises under said 
agreement to the time of bringing this suit, then the plaintiff 
can only recover in this action for so much of the rent sued 
for as accrued prior to the 15th day of March, A. D. 1856, 
unless the plaintiff has shown in evidence that the defendant 
agreed to pay the rent for said premises monthly. 4. Ifthe 
letting of the premises in question was under a verbal or 
unwritten agreement and if there was no agreement between 
the parties that the rent was to be paid monthly, then the 
plaintiff can not recover in this action for any rent that has 
accrued since the 15th day of March, A. D. 1856.” These 
instructions the court refused to give. 

The court found for the plaintiff and assessed his damage 
at $714. 


Krum & Harding, for appellant. 


I. The court erred in admitting in evidence the bill for 
$583.36 for ten months’ rent, as well as the verdict of the 
jury, which appear in the record of the former suit. 

I. The evidence offered by the defendant should have been 
admitted. 

III. The court erred in giving the instruction asked by 
plaintiff, also in refusing those asked by defendant. (5 
Cush. 99.) 


Knox & Kellogg, for respondent. 


I. The appellant is estopped by the former judgment from 
setting up the agreement set up in his answer to this suit. 
The verdict in the former suit shows conclusively that the 
rent was $700 per annum. 
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Ii. A renting of a house by the year, with nothing further 
said as to when or how the rent is payable, does not make the 
rent payable annually. There is evidence that the rent was 
payable monthly. 


RICHARDSON, Judge, delivered the opinion of the court. 


The law forbids the litigation of any matter which has 
once-been determined by a court of competent authority 
between the same parties ; and a judgment therefore directly 
on a particular point is conclusive between the same parties 
in relation to the same matter involved in another suit. 
(Edgell v. Sigerson, 26 Mo. 583; Gardner v. Buckler, 3 
Cow. 120; 2 Cow. & Hill’s notes, 587, et seg.) But the 
rule only applies to that which was directly in issue. (1 
Greenl. Ev. § 528,) and does not extend to points which 
were collaterally or incidentally considered, or that could 
only be argumentatively inferred from the judgment. (Hop- 
kins v. Lee, 6 Wheat. 109.) 

The application of these rules will show, we think, that 
the record of the former suit was improperly received in 
evidence. The main question in this case was whether the 
defendant had agreed to pay in monthly instalments $700 
per annum besides the taxes; and, if this point was directly 
in issue and decided in the first suit, the controversy ought 
to cease. But it will be observed that the third count in the 
record offered in evidence proceeded entirely upon a guantum 
merutt for rent at the rate of $800 per year for the first three 
years ending the 15th of March, 1854, and at the rate of 
$1,000 a year after that time ; and the second count was upon 
a liability for $700 a year, payable monthly, besides the 
taxes, for three years ending March 15, 1854, and $800 per 
annum in monthly instalments, besides the taxes, after that 
time. To which count was the verdict responsive? It 
found that the plaintiff was entitled to receive $991.63, be- 
ing the balance “ for rent at the rate of $700 per year ;”’ but 
neither count in the petition claimed only $700 a year, for 
the second count claimed for the last two years $800, and 
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the third count claimed $800 for the first three years and 
$1,000 for the last two. Then, again, the defendant insisted 
that he agreed to pay annually as rent a sum to be ascer- 
tained by calculating a given per centum on the cost of the 
lot and building; and, looking only at the pleadings, the 
verdict is not inconsistent with the defendant’s theory except 
in the amount produced ; for, though the defendant averred 
that the amount would not exceed $600 per annum, it would 
of course be increased by a higher valuation of the cost of 
the lot and improvements. 

Furthermore, the contract was an entirety, to-wit, the 
taxes and seven hundred dollars to be paid monthly. Now 
the jury did not find that the rent was payable monthly or 
that the defendant was to pay the taxes ; and, conceding that 
the judgment in the first suit ascertained the yearly rent to 
be paid, it left open every other question, and was not com- 
petent to establish a fragment of the contract declared on in 
this case. 

The plaintiff gave in evidence a receipt and an account 
rendered, which the defendant had used in a former suit, no 
doubt for the purpose of preventing the plaintiff from recov- 
ering more than seven hundred dollars per annum. These 
papers were not only relevant, but, having been recognized 
by the defendant as genuine and truthful, proved, not only 
that the rent was $700 per year, but that it was payable at 
other periods than at the end of the year. The receipt was 
dated in January, 1852, and was at the foot of an account 
stating an indebtedness of the defendant to the plaintiff, 
which contained among other items this one: “To ten 
months’ rent, ending 15th inst., $583.33.” The tenth part 
of this sum (one month’s rent) multiplied by twelve pro- 
duces seven hundred ; and, as the year did not end until the 
middle of March following, the payment in January tends to 
show that the rent was not payable only at the expiration of 
the year. The bill rendered contains an item of $1,283.35 
for twenty-two months’ rent, which goes to prove the same 
fact. 
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The instruction asked by defendant ought to have been 
given. Rent is in its nature a return issuing yearly for the 
use of another’s land, and, in the absence of any agreement 
or understanding between the parties to the contrary, is by 
law payable at the end of the year. (Menaugh’s Appeal, 5 
Watts & Serg. 482; Boyd v. McComb, 4 Penn. 146; Bord- 
man v. Osborn, 28 Pick. 299.) 

The other judges concurring, the judgment will be reversed 
and ‘the cause remanded. 


Squires, Plaintiff in Error, v. FITHIAN’s ADMINISTRATOR et 
al., Defendants in Error. 


1. The local mechanics’ lien act of St. Louis county of February 24, 1843, 
(Sess. Acts, 1843, p. 83,) did not confer a lien where the person for whom 
the building is erected has no interest in the premises but is a mere tenant 
at will. 

2. The thirty days’ notice referred to in said act is required only of sub-con- 
tractors. 

3. Where the contract for the building of a house is really incomplete, the 
work being prosecuted from time to time as materials may be provided or 
as the progess of other work may require, the mechanic is not required to 
file his lien within six months of the completion of each detached piece of 
work, but within six months of the completion of the whole work. 


Error to St. Louis Land Court. 


This was an action commenced by scire facias to enforce 
a mechanic’s lien upon a house and lot. The writ set forth 
that work was done by plaintiff and materials furnished by 
him under a contract with Samuel B. Fithian, the owner of 
the building ; that Euphrosine Leitensdorfer and Josephine 
Colburn were owners of the lot ; that the lien was filed Feb- 
ruary 3, 1855, within six months after the account accrued ; 
that notice was given to said owners of the lot January 25, 
1855, &c. The writ issued February 13, 1855. 

The writ was served on Madame Leitensdorfer and Jose- 
phine Colburn. The latter answered disclaining all interest 
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in the lot. Fithian dying, his administrator was made a 
party to the suit. Madame Leitensdorfer answered alleging 
that she knew nothing of the state of accounts between plain- 
tiff and Fithian; that plaintiff was neither contractor nor 
sub-contractor for her; that the building, so far forth as the 
plaintiff has done any work or furnished any materials there- 
for, was completed more than twelve months before the filing 
of any papers for a lien, or the giving of any notice ; that no 
account was filed by plaintiff, Squires, nor any demand made 
for a lien, until after six months from the accrual of such 
demand against Fithian; that no demand ever accrued in 
favor of Squires against her; that Fithian, for ten months 
next preceding the institution of this suit or any proceeding 
in this cause, had no interest in the building or the land on 
which it stands; that Fithian never was any thing more than 
a ténant at will under defendant ; that said tenancy had been 
determined more than twelve months before the putting in of 
the answer, and upwards of six months before the filing of 
any paper or the commencement of any proceedings in this 
cause. 

The plaintiff introduced evidence showing and tending to 
show that the plaintiff, Squires, did the carpentry work of a 
brick house under a contract with Fithian, the son-in-law of 
Madame Leitensdorfer ; that some work was done by plain- 
tiff as late as October, 1854. Plaintiff also introduced evi- 
dence with a view to show that Madame Leitensdorfer sanc- 
tioned the work done by him, and that Fithian was her con- 
tractor and plaintiff Squires a sub-contractor. 

Plaintiff asked the following instructions, which the court 
refused to give: “1. If the jury believe from the evidence 
that S. B. Fithian was in possession of the lot described in 
the scire facias by and with the consent of the said Euphro- 
sine Leitensdorfer, his mother-in-law, who was the owner of 
said lot, and that said Fithian contracted with the plaintiff 
to furnish the materials and do the carpenter’s work of said 
building, the jury will find for the plaintiff for the value of 
said work and materials, if the jury also believe from the 
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testimony that the plaintiff filed his lien within six months 
after he had completed his work. 3. If the jury believe 
from the evidence that the work done and materials furnished 
by the plaintiff in the month of October, 1854, as described 
by the witnesses, necessary to the completion of said work 
and building, then the jury will find that said lien. was filed 
within the six months after the doing of the work and fur- 
nishing the materials. 38. If the said Euphrosine Leitensdor- 
fer gave possession of said lot to said Fithian and he was the 
son-in-law of said Euphrosine, and she resided in the imme- 
diate vicinity of said lot and could see the daily progress of 
the work by the plaintiff and interposed no objection to the 
same, she is estopped, as far as plaintiff is concerned, to deny 
the right of said Fithian to erect said building and to con- 
tract for said work.” 

Defendant then asked the following instructions, which were 
given by the court: “4. If the plaintiff upwards of twelve 
months after doing any work on the building in question re- 
paired thither with McKown and Ligget, and, for the mere 
purpose of making claim that he completed the work on that 
occasion, nailed the nosing on the portico which has been 
spoken of by the witnesses of the plaintiff, then he has no 
lien and can not recover in this action for any work done 
previously. 5. The plaintiff can not recover as against the 
defendant Leitensdorfer unless he shall have shown that 
within thirty days of the doing of the work for which the lien 
is claimed he gave notice to her of his intention to hold the 
premises for the amount of his demand. 6. The plaintiff 
can not have a lien for any work or materials which he shall 
not have shown to have been done and furnished towards the 
building described in the writ within the six months prior to 
the filing of the lien.” 

The plaintiff asked the court to give the following in- 
struction: “7. If the jury believe from the evidence the 
plaintiff contracted with the defendant Fithian to do the car- 
penter’s work and furnish the materials for the same upon 
the building mentioned in the scire facias, then until the 
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completion of the work or the dissolution of the contract 
the plaintiff’s account runs and he has six months thereafter 
to file his lien ; but the mere doing some little job of work, 
for the purpose of procuring a lien, after the work has been 
done or the contract dissolved, will not continue the lien.” 
The court refused to give this instruction, as asked, but gave 
the same with the following modification: ‘“ Provided they 
also find that the work done and materials furnished were so 
done and furnished with the express consent of the other 
defendants who were the owners of the property, and such 
express consent must be proved.” Both parties excepted. 
The plaintiff thereupon took a nonsuit. 


Whittelsey, Primm and Romyn, for plaintiff in error. 


I. A tenant in possession of land is, under the act of 1843, 
to be considered as the owner of the building, and both it 
and the land will be bound by the lien unless the lease be 
recorded before the indebtedness accrued. (2 Rawle, 348; 
4 W. & S. 223; Bicel v. James, T Watts, 9; Holdship v. 
Abercrombie, 7 Watts, 52.) Madame Leitensdorfer permit- 
ting the building without objection, must be estopped from 
denying the authority of Fithian. (Skinner v. Stone, 4 Mo. 
93; 2 Smith Lea. Cas. 532; 3 Hill, 219; Stephens v. Baird, 
9 Cow. 377; 21 Mo. 213.) The court therefore erred in re- 
fusing the first and third instructions asked by plaintiff. 

II. The plaintiff has six months after the completion of 
his work or contract to file his lien. He is not limited to six 
months from the date of each separate item. (15 Mo. 280; 
10 Barr, 413; 2 Jones, Penn. S. 339; 19 Penn. 341; 22 
Penn. 489.) Account accrues from date of last item. (16 
Mo. 256; 12 Penn. 339.) The plaintiff was not bound to 
prove the express assent of the owner of the property to the 
completion of plaintiff’s work. The proviso to the seventh 
instruction is erroneous. (10 Barr, 413; Johns vy. Bolton, 
2 Jones, Penn. 339; 19 Penn. 841; 22 Penn. 489.) 

IIIf. The court erred in giving the fifth instruction. The 
third section of the act of 1843 applies only to cases of sub- 
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contractors, and not to persons having contracts with the 
owner of the building. The plaintiff contracted with Fithian 
as owner of the building, and the limitation of thirty days’ 
notice does not apply. (Schulenburg v. Gibson, 15 Mo. 280.) 


Gantt, for defendants in error. 


I. The court committed no error in refusing the seventh 
instruction as it originally stood. It was erroneous then ; 
the.addition did not mend it; but plaintiff excepted only to 
the refusal to give it in its original form. The other instruc- 
tions asked by plaintiff were properly refused. 

II. The fifth instruction did not damage the plaintiff. He 
could not recover against Madame Leitensdorfer in this form 
of action under any circumstances. (Clark v. Brown, 25 
Mo. 564.) 

III. The writ of scire facias is essentially defective. It 
shows that Fithian is not the owner of the lot on which the 
building stands, but that Madame Leitensdorfer is. It fails 
to show that Fithian had at any time any interest in the lot, 
or what that interest was, when it commenced, whether it is 
still subsisting or when it closed. It is ambiguous as to 
whether Fithian was contractor with Madame Leitensdorfer 
and Squires sub-contractor under him, or whether he 
(Fithian) claimed some interest in the lot by reason of which 
he improved it. (See 2 Wharton, 197.) 


Napton, Judge, delivered the opinion of the court. 


This action seems to be brought upon the hypothesis that 
the law in this state gives a lien against the owner of a lot 
where the contract for building is not made with him but 
with a person who has no interest in the premises. The 
local law of St. Louis provides for the case of a lease, but 
there was no lease proved in this suit—nothing at best but a 
tenancy at will. The act of 1848 provides only for leases 
which may be recorded, and of course alludes to such inter- 
est as must be, under the statute of frauds, in writing. 
(Sess. Acts, 1843, p. 83.) It was not thought necessary, it 
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may be supposed, to provide for interests short of this, as it 
was not contemplated that a person having a less interest in 
the premises than an estate for years would be willing to put 
up improvements on them. Our lien laws have not, like the 
Pennsylvania acts, adopted the principle of making land liable 
to a lien for improvements made thereon without regard to 
the right or title of the person ordering them. 

The second instruction given by the court at the instance 
of the defendant was erroneous. The thirty days’ notice 
referred to in the act of 1843 is confined to sub-contractors, 
and the petition does not proceed upon the hypothesis that 
the plaintiff was a sub-contractor under Fithian; nor does 
the evidence tend to establish such a state of facts. 

The instructions given by the court in relation to the point 
of time from which the six months’ limitation commences to 
run are somewhat confused as they appear on the record. 
Undoubtedly, after the actual completion of the work con- 
tracted for, the builder can not by a mere artifice, such as 
driving in a few nails, save himself from the operation of the 
limitation. Of this the jury, in each case, must judge ac- 
cording to the proof. But where the contract is really in- 
complete, where the work is prosecuted from time to time as 
materials may be provided or as the progress of other work 
may require, the mechanic is not required to file his lien 
within six months of the termination of each detached piece 
of work, but within six months of the completion of the 
whole work. 

The evidence in this case tended to show that the lien was 
filed in time ; but we can perceive no benefit to be derived 
by the plaintiff from a reversal of the judgment on this 
ground, since upon the main theory of his case he can not 
maintain his action. That Madame Leitensdorfer was bound 
in equity and good conscience to pay for this work, we think 
the evidence tends very satisfactorily to show; but that is 
not the question here. The only question is whether the 
plaintiff’s remedy is given by the mechanics’ lien law, and we 
do not see how he can get along under this statute. Whether 
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Madame Leitensdorfer’s conduct, in witnessing and approv- 
ing the progress of this work, thus conducted under a con- 
tract nominally with her son-in-law, who she knew had re- 
ceived from her no evidence of title, would justify an infer- 
ence that she was really the principal in the contract and 
Dr. Fithian but acting as her agent, we are not now called 
upon to determine. 
The other judges concurring, the judgment is affirmed. 





BARBEE AND WIFE, Respondents, v. WIMER e¢ al., Appellants. 


1. Debts contracted by a husband after property has come into the possession 
of his wife by descent, &c., may be enforced against that property. It is 
not exempted from execution by the act of March 5, 1849. (Sess. Acts, 
1849, p. 67.) 


Appeal from St. Louis Court of Common Pleas. 


This was an action in behalf of Elvira Barbee to recover 
damages for an alleged unlawful seizure by defendant Wimer, 
as sheriff of St. Louis county, by the order and direction of 
the other defendants, of a negro slave alleged to be the sole 
and separate property of said Elvira Barbee. It was alleged 
in the petition that on the 16th day of August, 1851, William 
Triplet, the father of the said Elvira, gave to her the slave in 
question as her separate property free from the control of 
her husband, not sudject to or liable for any debts, claims or 
demands contracted or to be contracted by the said husband, 
Andrew B. Barbee. 

The defendants set up that said slave was levied on and 
sold by John M. Wimer, as sheriff, on the 11th of January, 
1853, by virtue of two several executions—one issued under 
a judgment, dated September 23, 1852, against Andrew B. 
Barbee and Marshall Ring, founded on a promissory note ex- 
ecuted by said Barbee and Ring—the other, issued under a 
judgment dated February 13, 1852, against said Barbee, 
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founded on a promissory note dated January 15th, 1852, for 
$89.65. Defendants also allege that the proceeds of the 
sale of said negro slave—$500—were applied in payment of 
said two executions; that the remainder was applied in pay- 
ment of a third execution against said Barbee issued January 
7, 1853 ; also that the deed of gift mentioned in the petition 
was fraudulent and void. 

On the trial evidence was introduced showing and tending 
to show that the plaintiff Elvira Barbee was married to An- 
drew B. Barbee January 22, 1845; that by deed of gift 
dated August 16, 1851, William Triplett, father of said 
Elvira, gave the slave in controversy to her and her children 
‘free from the control of her husband and not subject to or 
liable for any debts, dues, claims or demands contracted or 
to be hereafter contracted by him, the said Andrew B. Bar- 
bee, but to be held and enjoyed as the sole and exclusive 
property of her, the said Elvira ;’’ that soon after the mar- 
viage of said Barbee said slave went to live with himself and 
wife, and remained with them, with slight intermissions, 
until levied on and sold as stated in the answer ; that said 
Elvira always claimed the slave in controversy as her own. 
The evidence tended to show that previous to the execution 
of the deed of gift the slave was held by Barbee by way of a 
loan from Triplett. 

The court, of its own motion, gave the following instruc- 
tions to the jury: “1. If the jury believe from the evidence 
that the instrument of writing purporting to have been ex- 
ecuted by Wm. Triplett, and read in evidence, was executed 
by him and delivered to Mrs. Barbee or her husband before 
the alleged seizure of the slave conveyed by said instrument, 
and that the possession of said slave was delivered to and 
retained by Mrs. Barbee or her husband under said instru- 
ment, and that the defendant Wimer seized and carried away 
said slave, then the plaintiffs are entitled to recover aguinst 
said Wimer, unless it is further shown by the evidence that 
for five years prior to said instrument said slave had been in 
the continuous adverse possession of said Andrew or his wife, 
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or that prior to the execution and delivery of said instrument 
said Triplett had given said slave to Mrs. Barbee or her 
husband ; and if said Wimer so seized and carried away as 
aforesaid said slave by the direction of Henderson, one of the 
defendants, then Henderson is equally liable with Wimer ; 
otherwise, Henderson is not liable. 2. The measure of dama- 
ges in this case, if the jury find for the plaintiffs, is the value 
of the slave, and the jury may allow interest at the rate of six 
per cent. per year from the time the slave was so taken from 
the plaintiffs. If Triplett, before the execution of the instru- 
ment in writing read in evidence, had given the said slave 
to said Andrew or his wife, and subsequent to said gift said 
slave was seized and taken away by. virtue of or under an 
execution against said Andrew for a debt by him contracted 
subsequent to said gift, then the jury will find for the de- 
fendants ; or if, prior to the execution and delivery of said 
instrument, said Andrew had had five years continuous ad- 
verse possession of said slave, and the same was seized and 
taken away by defendants under or by virtue of a judgment 
and execution against said Andrew, the jury should find for 
the defendants. 3. If the said slave was given to Mrs. Bar- 
bee unconditionally prior to the execution and delivery of 
the instrument in writing dated August 16th, 1851, and she 
or her husband had possession under such an absolute gift 
before the execution and delivery of said instrument, then 
said slave could not be seized under an execution against 
said Andrew issued upon a judgment recovered against said 
Andrew upon a debt contracted prier to said absolute gift, 
but it was liable to be seized upon execution under a judg- 
ment recovered upon a debt contracted after such an absolute 
gift, and the possession of the property by the donee. 4. If 
the slave in question was loaned by Triplett to said Andrew 
or his wife, and possession of said slave remained with said 
Andrew or his wife for.the space of five years, then, as be- 
tween said Triplett and said Andrew and wife the title to 
said property was still in said Triplett ; and at any time there- 
after and before the sale of the slave by said Andrew and 
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wife, or before the issuing of an execution against said An- 
drew or his wife, the said Triplett could make a valid dispo- 
sition of the slave and convey the same.” 
The court refused various instructions asked by defendants. 
The jury found for plaintiffs. 


Cline & Jamison, for appellants. 


I. The deed of gift gave to Elvira Barbee a life interest 
with remainder to her children. The second instruction was 
therefore wrong and the damages excessive. (24 Mo. 182.) 
The court erred in giving the first instruction. The deed of 
gift was fraudulent as to the creditors of Barbee. It was not 
recorded. The slave was in his possession from the spring of 
1845 to January, 1853. There was no change of possession 
when the said deed was made. Credit was given to him on 
account of his possession of said slave. (2 McCord Ch. 131; 
1 Bay, 232; 2 Nott & McCord, 93.) 


Carroll, for respondents, cited Murray v. Fox, 11 Mo. 
555; Cook v. Clippard, 12 Mo. 379. 


Scorr, Judge, delivered the opinion of the court. 


This case will be considered in two points of view; in the 
one, as it stands affected by the act of March 5th, 1849, en- 
titled *“* An act to amend an ‘ Act to regulate executions ;’” 
in the other, as it remains independent of the provisions of 
that act. 

In viewing this controversy as influenced by the act of 
1849, to which reference has been made, we find that only 
one of the debts, for the satisfaction of which the property 
in controversy was sold, accrued before the date of the bill of 
sale or deed of gift, which was the 16th of August, 1851. 
There is nothing in the act of 1849 which prevents the prop- 
erty belonging to married women before, or coming to them 
during, the marriage from being taken in satisfaction of debts 
contracted by the husband after the property has come into 
the wife’s possession. The statute only exempts the prop- 
erty coming in right of the wife from the payment of the 
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debts before the marriage in case of property coming by and 
at the time of marriage, but property coming in right of the 
wife after marriage is only exempt from debts contracted 
previous to the time at which it comes into her possession ; 
or, which is the same thing, into the possession of the hus- 
band. Debts contracted after the property has come to the 
possession of the wife are not within the purview of the 
statute, and may be enforced against that property. Then, 
if the plaintiff claims under the deed of gift, as at least one 
of the debts on which the executions were founded was con- 
tracted after the property came into the possession of the 
wife by virtue of that instrument, it was lawfully sold. 

If we regard the slave as a gift by the father to his daugh- 
ter, from the time she left his house in October or November, 
1845, accompanied by the slave, then it is obvious that the 
act of 1849 had nothing to do with the transaction, as the 
gift was perfected before that statute was enacted, and all the 
debts would have been contracted after the property of the 
wife had came to her possession. If the original dealing in 
relation to the slave in 1845 be regarded as a loan, as it 
should be if the parties to it so desire and are willing, then 
it would continue so until the date of the deed of gift in 
August, 1851; and in such event it has been shown how the 
transaction would be affected in reference to the act of 1849. 

But, laying out of consideration the act of 1849, it may be 
said that if the original delivery of the slave was a loan and 
so intended, it continued such until the date of the deed of 
gift, and, although the slave had remained more than five 
years in the possession of the loanee, yet, as at the time of 
the gift no creditor or purchaser had acquired any right to 
or interest in the slave by suing out an execution or other- 
wise, the original loan then terminated, and, the transaction 
ceasing to be within the fifth section of the act concerning 
fraudulent conveyances (R. C. 1845, p. —), a creditor would 
afterwards have no right to seize the property under execu- 
tion, as the loan had ceased before his execution became a 
lien on it, which from that time became the sole and exclu- 
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sive property of the wife by virtue of the bill of sale or deed 
of gift. In the case of Meaux v. Caldwell, 2 Bibb, 244, 
slaves were put in possession of a son-in-law, with whom 
they remained ten or eleven years, when they were taken out 
of his possession and other slaves were put in their place. 
The creditors of the son-in-law, whose debts were contracted 
whilst the first mentioned slaves were in his possession, seized 
them under execution, and, on a bill filed to enjoin the sale, 
the slaves were held subject to the execution. It was said 
that the lender of the slaves having acquired possession of 
them before the execution was levied, did not change the 
nature of the transaction ; that five years’ possession gave an 
absolute right so far as creditors and purchasers were con- 
cerned. So in the case of Pate v. Baker, 8 Leigh, 80, it was 
held that, after a loan to a person with whom et with those 
claiming under him possession had remained five years, a 
deed was made by the lender declaring the original loan and 
continuing it, but the deed was never admitted to record, 
it was held that the deed could not affect a creditor of the 
person in possession and ought not to be received as evidence 
against such creditor. (Gay v. Mosely, 2 Munf. 543.) 

The case does not require that we should express an opin- 
ion on the questions: whether if the bill of sale had been re- 
corded, and the debts afterwards contracted, the property 
would have been subject to them; or, whether, when the 
possession has remained with the loanee, or with those claim- 
ing under him, for five years, and is then resumed by the 
lender, the possession must continue with the lender the 
period of five years from the time it was resumed before the 
title will be revested in the lender as against a creditor of 
the loanee. 

Napton, Judge, concurring, the judgment is reversed and 
the cause remanded. Judge Richardson did not sit, having 
been of counsel. 
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Maewire, Plaintiff in Error, v. HALu’s Apministrator, De- 
fendant in Error. 


1. A. purchased certain leasehold premises with a saw-mill thereon, which 
were subject at the time of his purchase to a deed of trust made to secure 
certain promissory notes. A., at the time of his purchase, had notice of the 
existence of this deed and supposed it to be a valid encumbrance upon the 
property. In point of fact the notes and deed of trust were procured by 
fraud. After A.’s purchase the trustee under the deed of trust advertised 
the premises for sale and proceeded to sell the same, and at the sale the 
premises were struck off to one K. as the highest bidder. KK. acted as the 
agent of A. and made the purchase for his benefit. Both A. and K. acted 
in ignorance of the fraud in procuring the notes and deed of trust. The 
trustee refused to execute a deed to K. and re-advertised the premises for 
sale under the deed of trust. K., acting for the benefit of A. and with a bond 
of indemnity from him, procured a temporary injunction enjoining the sale, 
A. becoming his surety on his injunction bond. This injunction was af- 
terwards dissolved. In the meantime the saw-mill had burned down dur- 
ing the pendency of the injunction proceedings and previous to the dissolu- 
tion of the injunction. The damages awarded to the defendants on the dis- 
solution of the injunction were the full amount of the notes, with interest, 
&c.; which were paid by A. to the person who had originally procured by 
fraud the execution of the notes and deed of trust. Until after the termi- 
nation ef the injunction proceedings A. supposed that the deed of trust was 
a valid encumbrance. Held, that A., not being the party defrauded, was 
not entitled to recover back the amount so paid by him. 


Error to St. Louis Court of Common Pleas. 


Demurrer to a petition. John Magwire is plaintiff and 
William 8. Allen, administrator of Elisha Hall, deceased, de- 
fendant. The facts as they appear in the petition are sub- 
stantially as follows: Elisha Hall died in the year 1854, 
testate. The executors named in his will failed to qualify 
and the defendant Allen became administrator of his estate. 
On the Ist of June, 1845, one William Chambers, by lease 
in writing, let certain real estate in block 288 in North St. 
Louis to Judson Allen, Elisha Hall and Joshua J. Childs for 
the term of ten years. Said Hall, Allen and Childs were 
co-partners in the business of sawing lumber, and in the pros- 
ecution of said business they erected upon said leasehold 
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premises a steam saw-mill and other improvements. After- 
wards and before May 15, 1846, said Elisha Hall, represent- 
ing that a larger capital was needed for the more successful 
prosecution of their business, induced his said co-partners to 
join with him in the execution of two notes, dated April 1, 
1846, for $1,030 each, bearing interest from date, payable to 
the order of Orris Hall (a brother of Elisha Hall), one in 
twelve months, the other in eighteen months from date, and, 
to secure the payment of said notes, to execute with him a 
deed of trust upon said leasehold premises. Said deed of 
trust is dated May 15th, 1846, and was made to one John R. 
Hammond as trustee, with power of sale in case of default of 
payment. After the execution of said notes and decd of trust, 
they were delivered to said Elisha Hall, upon his representa- 
tion that upon them he could obtain the requisite means from 
his brother, the said Orris Hall. The only purpose for which 
said Allen and Childs consented to and joined in the execu- 
tion of said notes and deed of trust was to raise money to in- 
crease their capital and to facilitate the business of said firm. 
Elisha Hall, having obtained possession of the notes and deed 
of trust, represented and pretended to his partners that he had 
procured the discount of said notes by said Orris Hall ; but, in 
violation of his agreement, refused to pay over or apply to the 
use of the partnership the money so obtained, alleging and pre- 
tending that he held said money in his own hands to secure 
himself against loss by reason of alleged advances made by 
him to said co-partnership and by reason of debts due by said 
co-partnership to others. Said pretences and representations 
of said Elisha Hall were wholly false ; he did not negotiate or 
obtain money upon said notes or either of them, but held the 
same in his own possession and control up to the time of his 
death. On the 13th of February, 1847, said Elisha Hall sold 
and conveyed his interest in said leasehold premises to one 
Primus Emerson and said Joshua J. Childs, and required 
them to enter into bond to him, with plaintiff Magwire as 
security, conditioned for the protection and indemnification 
of said Elisha Hall against the debts of said co-partnership ; 
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which debts were afterwards all fully paid and discharged. 
About February 18, 1848, plaintiff Magwire purchased and 
became entitled to said leasehold premises and all the inter- 
est of said Hall, Allen, Childs and Emerson therein.. After 
said sale from said E. Hall to said Primus Emerson, to-wit, 
in May or June, 1847, he, said Hall, still holding said notes 
and deed of trust, pretending to be acting as the agent of 
said Orris Hall, but really sseking and designing to enforce 
the ¢ollection of said notes for his own use and benefit, and 
in fraud of the rights of his co-partners and of said Emerson, 
induced said John R. Hammond, said trustee, to advertise 
said leasehold premises for sale under said deed. Said Ham- 
mond accordingly did proceed to sell said premises on or 
about June 7, 1847, to onc James Kennedy, who was the 
highest bidder. Kennedy purchased for plaintiff’s benefit, 
who advanced the purchase money to him. He immediately 
conveyed all his right, title and interest to plaintiff Magwire. 
At the time of this sale and purchase neither Kennedy nor 
plaintiff Magwire knew the facts above stated relating to 
said notes and deed of trust, but supposed that said notes 
and deed of trust were valid and constituted a valid lien on 
said leasehold property. After said trustee’s sale said trus- 
tee refused to execute a deed to said Kennedy, but re-adver- 
tised said property for sale. Said Kennedy, acting for plain- 
tiff and under a bond of indemnity from him, filed his bill 
in chancery in the St. Louis circuit court, praying for an in- 
junction against said Hammond and Orris Hall restraining 
said second sale. The court issued its temporary injunction 
so restraining said Hammond and Hall, their agents and ser- 
vants. In order to obtain said injunction said Kennedy was 
obliged to and did execute a bond, with plaintiff as security, 
in the sum of $——, in favor of the defendants in said cause, 
conditioned that the said Kennedy should abide the deci- 
sion of said circuit court, and pay all sums of money, dama- 
ges and costs that should be adjudged against him if the in- 
junction should be dissolved. Said injunction was dissolved. 
Before the dissolution thereof, and during the pendency of 
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said cause, said saw-mill burned down; and in consequence 
thereof the damages sustained by the defendants in said 
cause were assessed at the whole amount of said notes, inter- 
est and costs of suit. Afterwards, on or about November 11, 
1854, the plaintiff Magwire, by reason of his bond of indem- 
nity to Kennedy and his having joined in said injunction bond, 
was obliged to satisfy and discharge the amount of damages 
with interest and costs, to-wit, the sum of $3,846. Said 
Elisha Hall procured said notes and said deed of trust by a 
fraud upon his co-partners. At the time of said sale under 
said deed of trust, said Elisha Hall held said notes and deed 
of trust for his own benefit. In his hands they were null 
and void. Said Hall fraudulently procured said sale for his 
own benefit. Said Hall procured said injunction suit to be 
defended and procured said assessment of damages for his 
own benefit, and neither said Hammond nor said Orris Hall 
had any real interest therein. The amount of said damages 
was paid by plaintiff since the death of said Elisha Hall to 
the defendant as administrator of the estate of said Elisha. 
It is now in his hands as part of the assets of said estate. 
Plaintiff did not know until after the determination of said 
cause in chancery and until after the payment of said money 
that said notes had never been negotiated or discounted, but 
always supposed that they had been so discounted as afore- 
said, and that said sale under the deed of trust was made to 
repay the advances made upon them, and that it was a valid 
sale. ‘ Plaintiff therefore says that he has a demand against 
defendant, as for so much money had and received to plain- 
tiff’s use, in the sum of $3,846.16, and for that sum, with 
interest and costs, prays judgment,” &c. 

To this petition the defendant demurred and the court 
sustained the demurrer. 


W. T. Wood and Krum & Harding, for defendants in 
error. 


I. At the time Hall sold out to Emerson and Childs, the 
notes and deed of trust were null and void. As between Hall 
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and the new firm they had no validity. Nothing in the subse- 
quent acts of the parties interested gave them vitality or vali- 
dity inlaw. (See generally 1 Sto. Eq. § 188, 191-2; Mitchell 
v. Atlinger, 1 Barr, 219; Jackson v. Sommerville, 13 Penn. 
368-9.) No lapse of time nor any act of confirmation by 
the party defrauded, even with full knowledge of the facts, 
can restore and make vital a contract dead on account of 
actual fraud. (13 Penn. 370; Duncan v. McCullough, 4 S. 
& KR. 485; Chamberlain v. McClung, 3 W. & 8S. 36; Co. 
Litt. 2146.) If the party defrauded can not affirm and give 
validity to a transaction void for actual fraud, who else could ? 
At the commencement of the injunction proceedings and the 
dissolution of the injunction, the notes and deed of trust 
were null and void. (See 10 Penn. 185; Mitchell v. Kint- 
zin, 5 Penn. 216; Reigal v. Wood, 1 John. Ch. 402; United 
States, 15 Pet. 594.) The judgment in the injunction pro- 
ceedings may be impeached collaterally. The judgment was 
based on instruments procured by fraud and kept on foot for 
fraudulent purposes; but Magwire and Kennedy knew noth- 
ing of the fraud until after the judgment and the payment 
of the money. (See 13 Penn. 361; 9 Mo. 783; 11 How. 
437; 1 Johns. Ch. 402; Edgell v. Sigerson, 20 Mo. 494.) 
If Magwire had had knowledge of the fraud and had been a 
party to the proceeding, he might have set up the fraud to 
prevent a judgment based on the notes and deed of trust. 
He may now recover the money coerced from him under a 
udgment void for fraud. 

II. No demand was necessary in the case. (Lent v. Pad- 
dleford, 10 Mass. 244; 22 Mo. 405.) 

III. Orris Hall was not a necessary party. 

IV. The petition in this case is not a count for money had 
and received. It states a case in equity. 


Hill, Grover § Hill; for defendants in error. 


I. The action could not be maintained without a demand. 
(16 Mo. 527; 10 Johns. 284; 5 Cow. 378.) 
II. The suit is against defendant as administrator, and as 
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such he is not liable for money had and received to plaintiff’s 
use. (2 Ala. 354; 19 Ala. 25; 5 Harring. 289; 3 id. 500.) 

III. There was no privity between plaintiff and defendant, 
nor between plaintiff and defendant’s testator. (12 Il. 
240.) There was no privity between plaintiff and Hall and 
Hammond, the defendants in the chancery suit. There was 
privity however between Magwire and Kennedy. Magwire 
is bound by the decree in that case. (4 Hill, 522; 1 Johns. 
518; 6 Johns. 158; 3 T. R. 374; 4 Mass. 349.) The mer- 
its of a judgment can never be overhauled in an original 
suit either at law or equity. Until the judgment is set aside or 
reversed it is conclusive. (8 Johns. 157; 3 Day, 36; 3 T. R. 
69; 12 Mass. 187, 269; 16 Mass. 308; 17 Mass. 394; 1 
Pick. 485; 8 Johns. 470; 4 Bibb, 508; 2 A. K. Marsh. 
353; 4 Verm. 616; 2 S. & R. 143; 1 John. C. 543; 16 
Conn. 12; 6 Paige, 233; 1 Green. Ch. 108; 1 Bland, 486 ; 
1 Blackf. 360; 1 Sch. & Lefr. 204; 1 Johns. Ch. 322. 


Scott, Judge, delivered the opinion of the court. 


We can not conceive a ground in law or equity on which 
the plaintiff’s right to a recovery in this action can be made 
to stand. The petition claims that the defendant holds to 
the use of the plaintiff money to which he is entitled. The 
cause of action, as stated, fails to set forth any facts from 
which this allegation can derive any support. The plaintiff, 
it appears, bought a leasehold estate encumbered with a trust 
given to secure the payment of debts. He admits that he 
was aware of the encumbrance at the time of this purchase 
and says he supposed the debts were genuine and really due, 
but afterwards discovered that they were fraudulent and 
pretended. Now, admitting that the debts were fraudulent, 
that was no concern of the plaintiff. He knew of their ex- 
istence at the time of his purchase ; he believed them to be 
justly due ; he must therefore have been indemnified against 
them by the reduced price at which he purchased the prop- 
erty. As the debts were taken in the estimate in ascertain- 
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ing the value of the estate, whether they were real or pre- 
tended can not affect the plaintiff. To permit him to recover 
would be taking so much from those who are really defrauded 
and giving to the plaintiff who has no right to it. Those 
who conveyed the property to the plaintiffs are the only per- 
sons to take advantage of the fraud, and if they acquiesce in 
it nobody else has any ground for complaint. 

This view of the subject disposes of the case, and we deem 
it unnecessary to advert to the other points made by counsel 
in their briefs. 

The other judges concurring, the judgment is affirmed. 


Bowman, Plaintiff in Error, v. Pactric INsuRANCE ComPaANY, 
Defendant in Error. 


1. Among the printed clauses of a fire policy on merchandise were the follow- 
ing: “If there shall be deposited, kept or stored therein any of the arti- 
cles, goods or merchandise in the same terms and conditions denominated 
‘hazardous,’ or ‘extra hazardous,’ or included in the memorandum of 
‘special’ rates, except as herein specially provided for, or hereafter agreed 
to by this corporation in writing, to be added to or endorsed upon thie poli- 
cy, then and from thenceforth so long as the same shall be so appropriated, 
applied or used, these presents shall cease and be of no force and effect.” 
“ And it is conditioned that no greater amount than twenty-five pounds of 
gunpowder shall at any time be placed in the building described in this poli- 
cy—said powder to be kept in tin or other metallic canisters.” Among the 
articles enumerated in the memorandum of “ special” rates was gunpowder. 
There were no other provisions with respect to the keeping of gunpowder. 
Held, that the assured might keep on hand a quantity of powder less than 
twenty-five pounds in tin or other metallic canisters. 


Error to St. Louis Court of Common Pleas. 


This was an action on a policy of insurance against fire. 
Said policy contained the following clauses: “If there shall 
be kept or stored therein any of the articles, goods or mer- 
chandise in the same terms and conditions denominated 
‘hazardous,’ or ‘extra hazardous,’ or included in the mem- 
orandum of ‘ special’ rates, except as herein specially provi- 














MARCH TERM, 1858. 153 





Bowman v. Pacific Insurance Co. 





ded for, or hereafter agreed to by this corporation in writing, 
to be added to or endorsed upon this policy, then and from 
thenceforth so long as the same shall be so appropriated, 
applied or used, these presents shall cease and be of no force 
and effect.”” ‘ And it is conditioned that no greater amount 
than twenty-five pounds of gunpowder shall be placed at 
any time in the building described in this policy—said pow- 
der to be kept in tin or other metallic canisters.” “ Gun- 
powder” was included in the memorandum of “ special” 
articles. 

The evidence tended to show that the plaintiff kept from 
four to six pounds of powder in his store, and that it was 
kept in a wooden keg lined with tin foil. 

The court instructed the jury as follows: “The terms of 
the policy suspended the risk whilst gunpowder was kept in 
the store, unless the defendant agreed in writing that the 
same might be kept; and, even if such an agreement in 
writing had been made, the risk would have béen suspended 
by the terms of the policy if the gunpowder was not kept in 
tin or other metallic canisters, or if the quantity excceded 
twenty-five pounds. If therefore there was any gunpowder 
in the building at the time of the fire and loss, then the jury 
must find for the defendant, as there is no evidence that the 
defendant ever agreed in writing that gunpowder might be 
deposited, stored or kept there.” 

The plaintiff thereupon took a nonsuit, with leave, &c. 


Krum & Harding, for plaintiff in error. 


I. The court erred in its construction of the policy.  Al- 
though the clause concerning hazardous and special articles 
would exclude gunpowder unless agreed to by the company, 
the subsequent clause is an express agreement that the as- 
sured may keep gunpowder in a certain manner. 

II. Whether a keg lined with tin foil is a “ tin or metallic 
canister” is a question of fact for the jury. 

Biddlecome, for defendant in error. 


I. The policy absolutely prohibits the keeping of gunpow- 
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der in any quantity without the written consent of the com- 
pany. The second provision mentioned is not an exception 
as a special provision for keeping gunpowder. It only takes 
effect when that consent has been properly obtained, and 
regulates the quantity and the manner of keeping it. The 
instruction given was correct. 


Napron, Judge, delivered the opinion of the court. 


The construction given to the policy sued on was, in our 
opinion, erroneous. The first clause of the policy referred 
to creates a forfeiture in the event that any of the articles 
enumerated in the memorandum of special rates is kept in 
the house insured, except where a special provision is made 
on the subject in the policy, or where such special provision 
is subsequently agreed to by the parties, reduced to writing 
and endorsed on the policy. A special provision in relation 
to gunpowder is found in the body of the policy, and that 
provision is totally inconsistent with the construction of the 
first clause which absolutely excludes it. Twenty-five pounds 
of gunpowder are allowed to be kept, provided it is kept in 
tin or metallic canisters. 

To construe the first section as excluding gunpowder in 
toto, and the second as allowing it in certain quantities and 
secured in certain modes, produces a palpable contradiction 
in the body of the instrument, which is unnecessary. The 
two provisions will harmonize if the one be understood as 
modifying the other, and in doing this we must consider the 
special regulation as controlling the more general one, and 
not give a preponderating importance to the general provi- 
sion, as the defendant’s counsel insists, and to produce con- 
sistency interpolate a material qualification upon the special 
clause. The company insists that the privilege of keeping 
gunpowder, in kegs of twenty-five pounds or under, shall 
only be enjoyed when there is a special agreement for that 
purpose ; or rather when there is a special agreement for 
keeping gunpowder at all. Such interpretation would seem 
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to be a strained one ; for, if a special agreement, in writing 
and endorsed on the policy, had to be made, in order that the 
insured might keep any gunpowder whatever, it would surely 
require no more trouble and hardly any more writing to put 
down the whole of such agreement at once and specify the 
amount beyond which the insured could not go and the 
manner in which the powder should be kept. This makes 
the special printed clause in the policy almost useless. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 





+eOo+-——— 


MATTHEWS, Plaintiff in Error, v. WiLson ef al., Fefendants 
in Error. 


1. Where a principal seeks to recover specific sums of money alleged to have 
been received by his agent in the course of his employment, and misappro- 
priated by him, it is not error to refuse to order an account, prayed for Ly 
the plaintiff, to be taken. 


Error to St. Louis Land’ Court. 


The object of this action is to charge the separate estate of 
Cornelia Wilson, wife of John D. Wilson, with the payment 
of certain specific sums of money alleged to have been fraud- 
ulently taken and applied by the said John D. Wilson in 
payment of debts due by the wife in respect of her separate 
property. The plaintiff prayed that said estate might be 
made subject to the repayment of said moneys by a sale 
under the order of the court; that “ all necessary and proper 
accounts may be taken under the order of the court.” 

The cause was tried by the court without a jury. The 
court found the facts as follows: 1. On or about the first of 
June, 1851, an arrangement was made between Matthews, 
the plaintiff, and John D. Wilson, the defendant, whereby 
Wilson was to manage and conduct a mercantile establish- 
ment at St. Louis, in the name of Matthews. Wilson did 
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conduct the establishment, apparently without any eentrol on 
the part of Matthews, by buying goods and selling goods, re- 
cciving and paying money, depositing and checking out funds, 
all in the name of Matthews. But whether Wilson so acted 
in the premises as the mere agent of Matthews, as claimed 
in the petition, or as a partner of Matthews, as claimed in 
the answer of J. D. Wilson, the court does not determine, 
because the contract of agency, in the terms stated in the 
petition, is not proved; and the contract of partnership, in 
the terms stated in the answer of Wilson, is not proved. 2. 
Matthews did not personally transact or manage the business 
of the concern, and was absent from St. Louis a considerable 
portion of the time, in which Wilson carried on the business. 
But he had access to the books, and the means to know the 
state of the accounts of the concern; and at the expiration 
of the first year of the business, that is, on or about the 31st 
of May, 1852, Matthews and Wilson together settled the ac- 
counts of the business down to that time, and by that settle- 
ment and the balance then struck by the parties it appeared 
that Wilson was indebted to the concern $1,584.46. This 
balance against Wilson was carried to his account on the 
books, with the knowledge of Matthews. The business con- 
tinued to be conducted in the same manner until the 24th of 
January, 1853, or about that time, when Matthews refused 
to continue the business longer, and by mutual consent the 
connection was dissolved, and the accounts of the business 
settled by the parties. On that settlement it appeared that 
a loss had been incurred in the business, and that Wilson 
stood indebted to the concern in the sum of $2,873.22. 3. 
All the capital of the concern belonged to Matthews. Wilson 
was insolvent before the beginning of the business and still 
continues so. 4. Cornelia V. Wilson, wife of defendant, John 
D., had the separate real estate vested in her trustee, Charles 
Gibson, as stated in the petition ; and her husband, John D. 
Wilson, often acted as her agent in collecting and paying out 
money on account of said estate. But it does not appear 
that he was her general agent for the property, with power 
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to manage and control it. 5. While John D. Wilson was 
conducting the said mercantile business in connection with 
Matthews, and during the first year thereof, he made con- 
siderable payments on account of the purchase and improve- 
ments of said separate estate of his wife out of the funds 
under his control, in the name of Matthews; all of which 
sums were enfered on the books of the concern, and were 
items of the account settled and balanced by the parties on 
the 31st of May, 1852. 6. After the 31st of May, 1852, the 
said John D. Wilson appropriated other considerable. sums of 
money out of the funds under his control in the name. of 
Matthews in payment of the purchase money and the im- 
provement of his wife’s separate estate; and during the same 
time he received, on account of his wife’s separate estate, 
considerable sums of money, and deposited the same in the 
name of said Matthews, and to the credit of the bank account 
of the said concern ; and the money so deposited exceeded in 
amount the money so paid out. 7. The said John D. Wil- 
son, in withdrawing the money from the concern and paying 
it out on account of his wife’s separate estate, was not guilty 
of fraud, as charged in the petition. 8. The defendant Cor- 
nelia-is not proved to have had any knowledge or notice of 
any unfair practice (if any such there were) on the part of 
her husband against the plaintiff Matthews. In view of the 
record of the case and upon the facts found as above, the 
court is of opinion that the plaintiff has no right to charge 
upon the separate estate of the said Cornelia the moneys 
claimed by him in his petition; and therefore his petition 
ought to be dismissed.” 
Field, for plaintiff in error. 
S. T. Glover, for defendants in error. 


Scorr, Judge, delivered the opinion of the court. 


The error in the proceedings in this cause of which the 
plaintiff complains is that the court below did not direct an 
account between him and the defendant Wilson. The peti- 
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tion does not allege that there was a partnership between the 
plaintiffs and the defendant Wilson. Wilson, as the agent 
or superintendent of a mercantile house for the plaintiff in 
St. Louis, is charged with the misappropriation of specific 
sums of money received in the course of his employment, 
and the aggregate of these misapplications is stated, with a 
prayer that the property of Wilson’s wife, to the improve- 
ment of which the money illegally taken from the plaintiff 
had been appropriated, may be sold to satisfy the indebted- 
ness thus incurred. The specific sum for which relief is 
sought is set forth in the petition. Although an account is 
asked for, yet from the tenor of the statement of the cause 
of action it is obvious that the account sought was only 
ancillary to the main design of the suit, which was the recov- 
ery of the amount of the specific sums misapplied by Wilson. 
ft is not alleged that Wilson withdrew any other sums than 
those specifically stated, and no account was prayed with re- 
spect to any other money. As the charge of misappropria- 
tion of money entrusted to him is met and denied by Wilson, 
and as the court below found the issues for him, we do not 
conceive that any useful purpose could have been subserved 
by directing an account, as, the issues being found for the de- 
fendants, it clearly appeared from the pleadings in the cause 
that there was no other ground of complaint against them. 
The petition as framed did not require a general account ; 
it only sought the payment of specific sums of money which 
it was alleged had been misapplied by Wilson. If Wilson 
had been a partner of the plaintiff, such is the structure of 
the petition that no general account between them would 
have been necessary for the determination of the matters 
stated as the cause of the action. 

Judge Napton concurring, the judgment is affirmed. Judge 
Richardson not sitting, having been of counsel. 
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Woop et al., Respondents, v. SreaMBoaT FLEETWOOD, Appcl- 
lant. 


1. The act concerning boats and vessels (R. C. 1845, p. 180) applies to poats 
and._vessels owned in sister states as well as to those owned in Missouri. 
(Yore v. Steamboat C. Bealer, 26 Mo. 426, affirmed.) 

2. Where the rate of freight inserted in a dray ticket is “30 cents per hun- 
dred” and the clerk of a steamboat signs the same by mistake or oversight, 
and the shipper of the goods at the time he puts the same on board for 
transportation has no knowledge of the mistake, and when it is discovered 
refuses to pay a higher rate of freight and demands his goods of the boat, 
and its officers faii to re-deliver the same, and transport them to their place 
of destination, they will not be entitled to demand in behalf of the boat 
more than 30 cents per hundred. 


Appeal from St. Louis Court of Common Pleas. 


This case has heretofore been twice before the supreme 
court. (See 19 Mo. 529; 22 Mo. 569.) On the last trial 
the court, among other instructions given and refused, gave 
the following at the instance of the plaintiffs: “1. If the 
jury believe from the evidence that the rate of freight was 
inserted in a dray ticket, and said ticket was afterwards 
signed by the clerk by mistake or oversight and the freight 
taken on board, the plaintiffs having no knowledge of such 
mistake or oversight at the time such freight was taken on 
board of the boat, but on the discovery of said mistake plain- 
tiffs demanded the freight to be put ashore before the boat 
left, and the defendant refused to put it ashore, and brought 
the same to the place of destination, the bringing of such 
freight under the circumstances was an acceptance on the 
part of defendant of the contract contained in said dray 
ticket. 2. If the jury believe from the evidence that the 
rate of freight was inserted in a dray ticket at thirty cents 
per hundred, and that said ticket was afterwards signed by 
the clerk of defendant through mistake or oversight and the 
malt taken on board of the defendant, the plaintiff having no 
knowledge or notice of such mistake or oversight at the time 
such malt was taken on board of the defendant, and that 
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plaintiff, when informed of such mistake or oversight and 
that more than thirty cents per hundred would be charged 
by defendant as freight money, refused to agree to pay more 
than thirty cents per hundred and demanded the re-delivery 
of the malt to them, and if the defendant refused or failed to 
re-deliver the same and brought it to the place of destination, 
then the bringing of the malt to St. Louis by the defendant, 
under the circumstances, was an assent or agreement by the 
defendant to transport the malt at the rate of thirty cents 
per hundred.” 


Knox § Kellogg, for appellants. 


I. As the owners of the boat resided out of the state, the 
court had no jurisdiction. (1 Newb. Adm’y, 101, 296, 443 ; 
Conck, Adm’y, 32, 870, 450; 18 How. 101, 283; 12 How. 
443, 466; 5 How. 441.) 

II. The first and second instructions given by the court 
should have been refused. There was no evidence of any 
demand to put the freight ashore. The verdict was against 
the evidence and the instructions. 


R. T. § J. R. Barrett, for respondents. 
RICHARDSON, Judge, delivered the opinion of the court. 


This suit was brought under our statute concerning boats 
and vessels for the breach of a contract of affreightment made 
in Pittsburgh and to be performed in St. Louis, where the 
cause of action accrued. It was shown that at the date of 
the contract and from thence continuously to the time of the 
institution of the suit the owners of the defendant were non- 
residents of this state, and it is insisted that this fact of itself 
defeated the jurisdiction of our courts. The same question 
arose in the case of Yore v. Steamboat C. Bealer, decided at 
this term, in which it was held that boats navigating the 
waters of this state, no matter where the owners reside, are 
rightfully within the provisions of our law and stand in our 
courts on the footing of domestic vessels. 
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There was evidence to warrant the first and second in- 
structions asked by the plaintiff and given. The drayman 
testified that as agent of the plaintiff he delivered the malt 
to the boat, and that the disagreement in reference to the 
price did not occur until after the malt was on board and he 
had requested the clerk to sign a bill of lading. Under all 
the circumstances his relation to the transaction was such as 
to authorize him to speak on that occasion for the plaintiffs, 
and if the freight was taken under a mutual mistake the de- 
fendant should have re-delivered it or carried it at the price 
mentioned in the dray ticket. 

The judgment will be affirmed, the other judges concurring. 


———+seee+——_ 


KurLbaum, Respondent, v. RorerpKe, Appellant. 


1. The revised code of 1855 does not require a finding of the facts where a 
cause is tried by the court. 

2. Where a cause is tried by the court without a jury and no instructions or 
declarations of law are asked or given, the supreme court will not interfere 
by ordering a new trial. 


Appeal from St. Louis Law Commissioner’s Court. 


Goodlett, for appellant. 
S. H. Gardner, for respondent. 


Scott, Judge, delivered the opinion of the court. 


This suit was commenced after the code of 1855 was in 
force. The case was tried by the court, the parties having 
waived a jury. The present code does not require a finding 
of the facts when the issues in a cause are tried by the court. 
The old practice in such cases is now revived. When a 
cause is tried by the court sitting as a jury and no instruc- 
tions or declarations of law are asked or given on the trial, 
this court will not interfere by ordering a new trial. 

Judge Napton concurring, the judgment is affirmed. 
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McC e.uan & Hitiyer, Respondents, v. Parker, Appellant. 


1. Where an agent enters into a contract in his own name and does not dis- 
close his principal he is personally liable. 


Appeal from St. Louis Law Commissioner’s Court. 


This was an action to recover the value of services ren- 
dered by plaintiffs, as attorneys at law, in the examination of 
the title to certain real estate and in the drafting of a deed 
of trust. The evidence tended to show that defendant ap- 
plied to one McKnight for a loan of money on real estate ; 
that McKnight referred defendant to plaintiffs for an examin- 
ation of the title to the said real estate; that plaintiffs made 
such an examination. Evidence was introduced by plaintiff, 
against the objection of defendant, tending to show a custom 
that borrowers, in such cases as the present, pay the expen- 
ses of examinations. There was evidence tending to show 
that Parker acted as the agent of other parties in negotiating 
the loan. 

The court found for plaintiffs. 


Glover and Gilmer, for appellant. 


Moody, for respondents. 
Scorr, Judge, delivered the opinion of the court. 


This case did not require the proof of any custom; but 
evidence of such custom was merely irrelevant. It had no 
tendency to mislead or prejudice, and therefore the admission 
of it is no ground for reversal. 

The defendant acted as agent for others. It does not ap- 
pear that he disclosed the names of those for whom he was 
acting, or that the credit was given to any one but himself. 
Under such circumstances, though acting for others, he is 
personally liable. The principals, if they had been known 
to the plaintiffs before suit was brought, would have been 
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subject to an action, but under the circumstances they were 
not bound to sue them. nae 
As the defendant had the services performed he was liable 
for them. This was no case for the application of the cus- 
tom even if it were a lawful one. Had the money lender 
employed the plaintiffs, and the suit been brought against the 
borrowers for their services, then the custom, if a valid one, 
would have applied to the case. The judgment is affirmed, 
Judge Napton concurring. Judge Richardson not sitting. 


Smock e¢ al., Respondents, v. WuHITE, Appellant. 


1. It is the settled practice of the supreme court not to interfere with the ver- 
dicts of juries because they are against the weight of evidence. 


Appeal from St. Louis Court of Common Pleas. 


Hudson §; Thomas, for appellant. 
S. T. §- A. D. Glover, for respondents. 


Napton, Judge, delivered the opinion of the court. 


No point of law is presented by this record. No instruc- 
tions were asked or given. The jury passed upon the ques- 
tion of fact submitted and the court sanctioned the verdict 
of the jury. No objection was made to the testimony on 
either side. It is a settled practice of this court not to inter- 
fere in such cases. The judgment is affirmed. Richardson, 
Judge, not sitting, having been of counsel. 


MENKENS, Appellant, v. Watson, Respondent. 


1. One who ratifies an act done in his name without previous authority ratifies 
it as done; he can not make such an agent responsible for not doing the 
ratified act in the manner he would have been bound to perform it if he 
had been an authorized agent. 
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Appeal from St. Louis Court of Common Pleas. 


The petition in this case states that on the 28d of April, 
1849, plaintiff entrusted to one Andrew Duhring, who was 
then on the point of departing to California, an amount of 
jewelry of the value of $1,556.67 ; that on or about said date 
said Duhring started for California; that he died before 
reaching Sacramento city ; that the jewelry was delivered to 
certain auctioneers in Sacramento city, who sold the same 
on account of whom it might concern; that on or about Oc- 
tober 24, 1849, one Hastings was appointed administrator of 
the estate of said Duhring ; that he gave bond, &c., and re- 
ceived the amount of said sales; that he made his final set- 
tlement, from which it appeared that $1,193.80 was found 
due plaintiff, Menkens, the goods found in Duhring’s posses- 
sion having been delivered to him as plaintiff’s agent ; that 
on or about November 13, 1851, defendant, Watson, “ repre- 
senting himself to said administrator as having authority so 
to do, collected the said amount of $1,193.80 so coming to 
plaintiff as above shown from said administrator, for which 
he gave a receipt in full for $1,000 ;” that by reason of the 
premises defendant is justly indebted to plaintiff in the sum 
of $1,193.80, with interest, &c. 

The following is.the finding of the facts by the court: 
“On the 23d of April, 1849, the plaintiff placed in the pos- 
session of Andrew Duhring, as plaintiff’s agent, the jewelry 
and watches in the. petition mentioned, to be taken by said 
Duhring to California and sold for the plaintiff on commis- 
sion, valued at $1,556.67. Whilst said Duhring was on his 
way to California he died and said jewelry and watches were 
taken by John Turner, who had been requested by the plain- 
tiff to take charge of the same if any accident happened to 
said Duhring. Said jewelry and watches were, with the con- 
sent and under the direction of said Turner, sold at auction 
in Sacramento city, in the state of California, and the pro- 
ceeds thereof were paid over by the auctioneers, on the order 
of said Turner, to S. C. Hastings, who was acting at the time 
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as administrator of said Duhring. The said Hastings had in 
his possession, of said proceeds, $1,193.80, which sum he 
loaned to Berryman Jennings, with the approbation of the 
judge of the court making the appointment of said adminis- 
trator. Said Jennings became insolvent. The defendant, 
representing himself to be the agent of the plaintiff duly 
authorized to settle with said Hastings, gave the receipt 
offered in evidence, having settled with said Hastings by re- 
ceiving from him a contract for lands, as specified in said 
receipt, the title to which land completely failed. The de- 
fendant never received from said Hastings any thing except 
said contract. No amount was found by said court due to 
the plaintiff on the final settlement of said administrator, 
nor did the defendant ever collect or receive from said Hast- 
ings for or on account of the plaintiff, or purporting to act 
as plaintiff’s agent,’any money whatever. As such agent for 
plaintiff the defendant did receive a contract for land as 
stated in said receipt and did sign said receipt, but never 
received possession of or a deed for said land, and the title 
for said land has entirely failed. Whereupon the court de- 
clares that the plaintiff is not entitled to recover, and gives 
judgment for the defendant.” The receipt mentioned in the 
petition is not found in the record. The following reccipt 
appears in the brief of the plaintiff’s counsel: ‘ Sacramento 
city, November 13,1851. Received of S. C. Hastings $1,000 
by contract and sale of one-tenth of a certain tract of land 
described in a written contract of even date herewith, in full 
satisfaction of all demands against the said Hastings as ad- 
ministrator of Andrew Duhring, deceased, by the heirs, cred- 
itors or any person interested in said estate. R.J. Watson.” 

The court gave judgment for the defendant. Plaintiff 
filed his motion for review, which being overruled, he ap- 
pealed. 


\ Whittelsey, for appellant. 


1. The defendant, acting as plaintiff’s agent to collect what 
belonged to plaintiff, received the amount in land which he 
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had no authority to do, and the plaintiff has never ratified 
his acts. He could only collect in money. (10 B. & C. 
760; 4B. & Ald. 210, 395; 2 Y. & Coll. 414; 1 B. & Ad. 
605 ; 11 Texas, 764; 33 Eng. L. & Eq. 321; Sto. on Ag. 
§ 98, 181, 418, 99.) Having received payment in land for 
his own benefit, he is liable to his principal for the whole 
amount. (1 Am. Lea. Cas. 480; 3 Mass. 403; 6 Watts & 
Serg. 264.) 

H. N. Hart, for respondent. 

I. The facts found warrant the judgment. 


Scott, Judge, delivered the opinion of the court. 


The most important paper in this cause and one which is 
the foundation of the defendant’s liability is neither to be 
found in the record nor is it set out in the finding of the 
court. It seems that the money of the plaintiff, which was 
due from the estate of Duhring, was lost by loaning it out to 
one who proved afterwards to be insolvent. It does not ap- 
pear that the administrator Hastings was liable for this loss, 
as the law of California in relation to this subject was not 
given in evidence. The inference would seem to be that he 
was not liable, as it is stated that the loan was made with 
the approbation of the judge who made the appointment of 
the administrator. Now, if the plaintiff’s debt was lost be- 
fore the defendant interfered, a strong reason would be re- 
quired to subject him to its payment—stronger than any 
found on the record. The motive of the defendant in giving 
the receipt and acting as agent for the plaintiff should have 
been shown. If the defendant had no authority to act in the 
matter, his conduct might have been disclaimed, and Hast- 
ings, if he was liable, might still have been compelled to pay 
the debt. The defendant not being a regularly constituted 
agent, but only becoming so by the adoption of his act, his act 
must be taken as it is, and it can not be made a ground fér 
treating him as though he was a lawful agent. As the plain- 
tiff seeks to subject the defendant to liability by reason of the 
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receipt, it should have been set out in the record. The prin- 
ciple that an agent can not receive any thing but money in 
payment of a money demand is a correct one, but its ap- 
plication under the circumstances of this case is not very 
apparent. 

The judgment is affirmed ; the other judges concurring. 


ANDREWS, Respondent, v. Lyncu, Appellant. 


1. The objection that a petition does not state facts sufficient to constitute a 
cause of action is not waived by a failure to take same by demurrer or 
answer. 

2. A petition alleging that the plaintiff delivered a slave belonging to him to 
the defendant for safe keeping, he agreeing to pay defendant a certain sum 
per day ; that said slave had never been delivered by defendant to plaintiff, 
although plaintiff had demanded said slave from him, is defective ; it alleges 
no contract to re-deliver, no conversion of the slave by defendant, no loss 
through the negligence of defendant. 


Appeal from St. Louis Circuit Court. 


The petition in this case is as follows: “ Plaintiff states 
that he was the owner of a slave named David, aged about 
twenty-three years, a slave for life and dark copper color ; 
that heretofore, to-wit, on the 31st day of October, 1854, 
the plaintiff delivered said slave to the defendant for safe 
keeping, and for which the plaintiff agreed to pay the de- 
fendant thirty cents per day, including the board of said 
slave; that said slave has never been delivered by said defen- 
dant to the plaintiff, although the plaintiff in November, 
1854, demanded said slave from the defendant and the de- 
fendant refused and neglected to comply with said demand ; 
and said defendant has ever since and does yet refuse and 
neglect to deliver said slave to the plaintiff; that said slave 
was worth $1,200 in cash, and his hire per month $25, mak- 
ing in all the sum of $1,500, in which sum the plaintiff says 
the defendant is indebted to him, and for which,” &c. 
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_ The following are the only instructions given to the jury, 
given at the instance of the defendant: “1. If the defendant 
used in keeping the plaintiff’s negro that amount of care 
which persons of ordinary prudence in their business ordina- 
rily take of their own property, and, notwithstanding, the 
slave escaped, the defendant is not liable, and the burden is 
on the plaintiff to show that defendant did not use such care. 
2. If. the jury find from the evidence that the plaintiff’s slave 
escaped from defendant’s premises, he can not recover unless 
the escape was through the negligence of the defendant or his 
servants, and the burden of proof is on the plaintiff to show 
that said slave escaped by means of such negligence, and in 
the absence of such showing the jury ought to find for the 
defendant.” The following instruction asked by defendant 
was refused: “3. If the plaintiff’s agent who caused the 
negro mentioned in the petition to be placed in the defen- 
dant’s possession knew before the 31st of October, 1854, that 
a negro boy belonging to the defendant watched at the outer 
door, and opened the same to admit persons, he can not in 
this place complain that the defendant was guilty of any 
negligence in permitting said negro boy to watch at the front 
door and to manage the key thereof.” Instructions asked by 
plaintiff were refused. 

The jury found for plaintiff. 


S. T. & A. D. Glover and Hannegan, for appellant. 


I. There was a total want of proof on the question of negli- 
gence. 

II. The court erred in refusing the third instruction. 
(Sto. on Bail. § 74; 18 Ala. 588; 38 Maine, 55; 10 Mo. 
568.) 

III. There is no averment of negligence in the petition. 
The law of bailments was construed throughout on the same 
rules that apply to inanimate property. This was incorrect. 
(See 2 Pet. 150; 3 Johns. 170; 4 Mart. 55; 2 Wheat. 100; 
10 Mo. 568.) The petition was defective. 


Shreve, for respondent. 
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Napton, Judge, delivered the opinion of the court. 


This case was submitted to the jury upon instructions asked 
by the defendant, and the verdict being against him he has 
certainly no right to complain of the instructions given. The 
third -instruction he asked was properly refused, as the cir- 
cumstance alluded to in that instruction was in evidence be- 
fore the jury and it was not the province of the court to say 
what inference they should draw from it. There was evi- 
dence of negligence before the jury which justified the verdict 
rendered ; and we should have no disposition to disturb it on 
the ground of any supposed preponderance of testimony one 
way or the other. 

But we do not see how this judgment can be sustained 
upon such a petition. There was no averment of negligence 
in the petition. It is true, the defendant did not demur, but 
put in an answer averring due diligence on his part and a 
loss of the negro without his fault, and the case was tried 
upon the question of negligence or no negligence, upon the 
basis of the defendant’s answer. There was no issue in the 
case ; indeed, no cause of action whatever, so far as I can 
discover, is stated in the petition. It states a bailment of a 
slave to defendant for safe keeping, and a refusal of defen- 
dant to deliver him up when requested. It is nowhere aver- 
red that it was the duty of the defendant to deliver up the slave 
on request, or that any contract was made, express or implied, 
to this effect, or that any contract was broken. No conver- 
sion is alleged to make it an action of trover (at common 
law), or any contract stated by which it could be construed 
as an assumpsit, or any misfeasance or negligence to bring it 
within the class of actions on the case. The gist of the ac- 
tion, as the facts developed on the trial show, was negligence, 
but there was no averment on this subject. 

The old rule of the English judges that a verdict would 
supply whatever of necessity must have been proved to the 
jury has never been held to extend to cases where the gist 
of the action is omitted. Nor have the various statutes of 
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amendments and jeofails enacted in several of our states and 
embodying this principle ever been construed to embrace a 
case where no cause of action is stated. (1 Bac. Abr. p. 16; 
1 Petersdorf Ab. 871; Winston’s Exec’r v. Francisco, 2 
Wash. 189; Chichester v. Voss, 1 Call, 71.) Our statute 
upon this subject contains nothing new or additional to the 
old rule. (2 R. C. 1855, p. 1256, clauses 8 and 9.) Indeed, 
the 10th section of the 6th article of the practice act (R. C. 
1855, p. 1232) declares that the objection, that the petition 
does not state facts sufficient to constitute a cause of action, 
is not waived by a failure to demur or to suggest the objec- 
tion in the answer. 

The defendant in this case, under the instructions given 
by the court, was held to that degree of diligence “ which 
persons of ordinary care in their business ordinarily take of 
their own property.” The instruction was the defendant’s, 
and it was certainly not for him to complain of it; but, as 
the case goes back, we may with propriety suggest whether 
such a rule of diligence as this is applicable to bailees of this 
character. If by “ordinary care in their business” is meant 
such care as was reasonably to be expected of persons engaged 
in the business which defendant followed, there can be no 
objection probably to it; but if it was méant merely to 
require that care or watchfulness which a master usually 
exercises over his slaves on his farm, or in his work-shop, or 
about his house, that is not the diligence which he is expected 
to exercise who is employed in the business defendant under- 
took. 

‘ Judge Scott concurring, the judgment is reversed. Rich- 
ardson, judge, not sitting, having been of counsel. 
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Frenz, Plaintiff in Error, v. Frenz, Defendant in Error. 
1. Judgment affirmed. 


Error to St. Louis Circuit Court. 


Kribben, for plaintiff in error. 
Goodlett, for defendant in error. 


Scort, Judge, delivered the opinion of the court. 


This cause is before us on a writ of error. No point of 
of law is raised by the record. The sole object of the plain- 
tiff is to obtain a reversal of the judgment of the court be- 
low on the ground that the facts warranted a different result 
from that obtained by the court. We have looked into the 
evidence preserved in the record and are of opinion tuat it 
would not warrant us in disturbing the action of the court 
below. 

Judge Napton concurring, the judgment will be affirmed. 





JoHNSON’s ADMINISTRATOR, Respondent, v. McCune, Appel- 
lant. 


1. A statement, in a letter to a party sought to be retained as clerk of a boat 
then building, that the boat was expected out at a specified time, can not be 
construed into a guaranty or engagement that she would be out at the time 
named. (Johnson v. McCune, 21 Mo. 211.) 


Appeal from St. Louis Court of Common Pleas. 


This case has heretofore been before the supreme court. 
(See 21 Mo. 211.) The plaintiff introduced in evidence a 
letter of defendant, which is as follows: ‘ St. Louis, Februa- 
ry 7, 1852. Mr. Willis C. Johnson: Dear Sir—I named to 
you that the company would want your services, last fall 
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when you were about to leave, since which we have made 
an arrangement with Capt. Dean to take charge of the new 
boat to be called the Jeanie Deans, and you to go with him. 
You will please let us know, at your earliest convenience, if 
it will suit your arrangements to go on her. She will not 
be out as soon as her contract calls for, on aceount of the 
severity of the winter. However, we expect her to be out 
in April. Yours respectfully. [Signed] J. S. McCune.” 

Plaintiff also introduced in evidence the following letter 
from Willis C. Johnson to the defendant McCune: “ St. 
Louis, Mo., September 3, 1852. Mr. John S. McCune: Dear 
Sir—Last fall you spoke to me in regard to a clerkship in 
your packet line from St. Louis to Keokuk, and requested 
me to hold myself in readiness in the spring when naviga- 
tion should open, to [go] on one of your packets as clerk on 
the same terms I was clerking on the ‘New England.’ You 
were kind enough to commend my faithfulness and business 
capacity and I promised you I would make no other arange- 
ment that might conflict with taking a clerkship on your line 
in the spring. In the winter you repeated the request (I 
think in February) and specially retained me as clerk on the 
Jeanie Deans, and stated that my services would be needed 
in April, as the boat would then come out; and you also 
requested my express agreentent to go on the Jeanie Deans 
at that time. And I handed a note to Mr. Daniel Able, 
which he gave you, signifying my consent to be clerk on the 
Jeanie Deans. Now, sir, ever since that time I have been 
in the constant expeciation of the Jeanie Deans coming out, 
so that I might go to work. In order that I might not dis- 
appoint you and the company for whom you act, I have made 
no other arrangements at all, hoping continually to go upon 
the Jeanie Deans according to the mutual understanding. 
When other situations have been offered me I have declined 
them for the reason mentioned. You may judge how sur- 
prised I am, under these circumstances, to find that, after all 
this delay and disappointment to me, the ‘ Jeanie’ has come 
out and is now running without notice to me, and that the 
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clerkship has been given to another. I am confident that it 
is your intention to do me justice in the premises. It is 
impossible to think that you contemplate any thing else. I 
respectfully await your reply to this letter, and will repeat 
that I rely on your sense of justice for a fair answer. Ad- 
dress me at the Monroe House. I had intended to call and 
see you and have more conversation than we could have this 
morning on the street, but I am not very well. Please let 
me hear from you. Very respectfully. W. C. Johnson.” 
The plaintiff also introduced in evidence McCune’s reply to 
this letter. 

The court gave the following instruction asked by defen- 
dant: “9. The letter of defendant of date of February 7, 
1852, is not a guaranty on the part of defendant that the 
Jeanie Deans should come out in the month of April, or at 
any specific time; nor does it operate as an agreement that 
said boat should come out in the month of April or at any 
other time.” 

The court also gave the following instructions for the plain- 
tiff: “1. If the jury believe from the evidence that the de- 
fendant contracted as charged in the petition with Johnson 
for his services as first clerk of the steamer Jeanie Deans at 
the usual or reasonable rate of compensation for said services, 
said services to commence when said steamer came out and 
began running, and agreed that said steamer should come 
out and commence running in April, 1852, notified said 
Johnson that said steamer was expected to come out and 
commence in the month of April, 1852, and said Johnson 
remained ready and willing to fulfil said contract on his part 
from said month of April until September 15, 1852, and that 
said steamer came out and began running prior to said Sep- 
tember 15th, and the defendant refused to comply with his 
contract or to accept the services of said Johnson as con- 
tracted for and failed to notify said Johnson of said refusal 
prior to said September 15th, then the jury will find for the 
plaintiff and assess the damages at the usual rate of compen- 
sation therefor for the time said Johnson was out of employ- 

12—VoL. XXVII. 
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ment in consequence of said contract up to said September 
15, 1852 ; unless the jury further believe from the evidence 
that the contract aforesaid was made under a custom of thé 
company known to.said Johnson that the contract might be 
rescinded at any time thereafter by the defendant or com- 
pany, if the captain of said steamer was changed and desired 
a change of clerks, and said contract was so rescinded and 
the defendant notified thereof prior to any damage sustained 
by the said Johnson from the nonperformance of said con- 
tract by the defendant and the said Keokuk packet company. 
2. If Johnson was employed by defendant in February, 1852, 
to go as first clerk on the Jeanie Deans when she should 
come out, and also agreed the said boat should come out in 
April, 1852, and said Johnson held himself in readiness to 
perform said agreement on his part, and defendant was not 
ready to accept his services until August 18th, and then 
failed and refused to accept the same, they will find for plain- 
tiff the value of plaintiff’s services, whether rendered or not.” 
The jury found for plaintiff. 


Shepley, for defendant. 
S. T. §& A. D. Glover, for respondent. 


I. Instructions numbered one and two, given for the plain- 
tiff, were given on the first trial, and passed the ordeal of 
this court when the case was here before. 


NaPToN, Judge, delivered the opinion of the court. 


The instructions in this case are inconsistent with each 
other. The court declares that McCune’s letter of February, 
1852, did not amount to a contract that the Jeanie Deans 
should be out in April, in accordance with the decision made 
by this court when the case was here before; (see 21 Mo. 
215) but gives the first and second instructions on behalf of 
the plaintiff, which are altogether based upon the hypothesis 
that such a contract was made. The only proof of such a 
contract was McCune’s letter of February, 1852. 
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The plaintiff’s conduct and letter of September 3d, 1852, 
are not at all reconcilable with the claim he asserts in this 
case for wages from April 1, 1852, to September 15, of the 
same year. The letter of the 3d of September does not 
allude to any claim for back wages, and if he had then been 
employed would he have been entitled to wages from the Ist 
of April? Is it not remarkable that from the 1st of April to 
the 18th day of August, when the Jeanie Deans made her 
first trip, that Johnson never made any inquiries of the com- 
pany relative to the time they would probably want his servi- 
ces, and never advised them that he considered himself all that 
time on wages? Ought he not, if he so regarded the engage- 
ment between him and McCune, to have reported himself and 
informed them that he was idle, waiting on them for employ- 
ment? Is it not reasonable that such would have been his 
course? Ifthe company had been apprised of this, and had 
understood the contract as he did, they might, with his con- 
sent, have furnished him with other employment equally 
acceptable to him and profitable to them. But it does not 
appear that from the 1st of April down to the 18th of August 
the plaintiff, though frequently in St. Louis, ever mentioned 
the subject to McCune, and it was not until the 3d of Sep- 
tember that he spoke to him, and his letter of that date does 
not complain of the nonpayment of past wages. 

If no wages for the time previous to the coming out of the 
Jeanie Deans were due to Johnson, then the damages arising 
from the breach of the contract to employ him at that time, 
if such a breach occurred, must be estimated as they would 
be for the breach of any other contract, without reference to 
what had occurred previously. 

The judgment is reversed and the cause remanded ; Judge 
Scott concurring. Judge Richardson not sitting, having been 
of counsel. 
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SneaD et al., Plaintiffs in Error, v. WeemMaNn, Defendant in 
Error. 


1. A justice of the peace, under section 21 of the second article of the attach- 
ment act of 1845 (R. C. 1845, p. 151), ordered the sale of a wood-boat in the 
custody of a constable under a writ of attachment issued by said justice. 
Held, that, on a final determination of the attachment suit adversely to the 
plaintiff therein, the defendant would be entitled to the entire proceeds of 
the sale of the boat, and might recover the same from the constable, al- 

' though no order had been made by the justice with respect thereto. 

2. Any sum that might be allowed the constable, under section 45 of the 
second article of the attachment act of 1845, as compensation for his trouble 
and expense in keeping the boat, should be taxed as costs in the cause and 
would fall on the unsuccessful party ; the constable would not have a lien 
on the proceeds of the sale of the boat for the necessary expenses of keep 
ing and selling it. 

8. Only the interest of the defendant in the attachment could be attached and 
sold ; hence he alone could sue the constable for the proceeds of the sale of 
the boat. 


Error to St. Louis Law Commissioner’s Court. 


Wegman, a constable of St. Louis township, in obedience to 
a writ of attachment issued by John Black, a justice of the 
peace in and for said township, seized as the property of 
Snead a wood-boat lying at the wharf in St. Louis. The jus- 
tice afterwards, on the petition of said constable, ordered said 
boat to be sold as perishable property. The boat was sold 
under this order for $100. The costs, charges and expenses 
of the safe keeping and sale of the boat were $72, leaving a 
balance of $28 in the hands of the constable. After the sale 
there was a irial in the justice’s court and judgment was 
rendered for the plaintiff in the attachment. The defendant 
Snead appealed and the plaintiff was nonsuited in the law 
commissioner’s court. No order was ever made requiring 
the constable to pay over the proceeds of the sale to any one. 

This suit was brought by plaintiff Snead and another to 
recover the $100, the proceeds of sale. They alleged that 
they were joint owners of said wood-boat. The court gave 
judgment for plaintiffs for $28, declaring the law to be as fol- 
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lows: “3. In this case the defendant had a lien on the pro- 
ceeds of the sale of the property in his hands for the neces- 
sary expenses of the safe keeping and sale of said boat.” 
Plaintiff sued out his writ of error. 


D. C. Woods and Buckner, for plaintiffs in error. 


I. The defendant had no lien on the proceeds as declared 
by the court. The officer held the proceeds just as if they 
were the goods themselves. The case was decided for the 
defendant. The plaintiff was not entitled to the goods; why 
should the officer be? The costs fell on the losing party. 

II. The defendant in his answer alleged a tender of $28, 
the balance of the $100. He waived the necessity of an 
order on him to pay over any sum in his hands. There was 
testimony tending to show that he had been served with an 
order to pay over the proceeds. 


Krum & Harding, for defendant in error. 


I. Wegman was not bound to take notice of the judgment 
of nonsuit on appeal to the law commissioner’s court, there 
being no certificate of any such judgment sent down to the 
justice. The officer had the right to retain the proceeds of 
the sale until the final determination of the cause and to 
then dispose of the fund ‘according to the order of the court. 

II. The plaintiffs can not sue jointly. The money in the 
defendants’ hands were the proceeds of Snead’s interest. in 
the boat and not the interest of his co-owner. If it belongs 
to either, it is to Snead alone. 


RicHaRDSON, Judge, delivered the opinion of the court. 


The twenty-first section of the second article of the attach- 
ment act of 1845 declares that “when property shall be 
seized on attachment, which is likely to perish or depreciate 
in value before the probable end of the suit, or the keeping 
of which would be attended with much loss or expense, the 
justice may order the same to be sold by the constable in the 
same manner and on the same notice as goods are required 
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to be sold on fieri facias, and the proceeds of such sale shall 
remain in the hands of the constable, subject to be disposed 
of as the property would have been subject if it had remained 
in specie.” It can not be doubted that if the boat had not 
been sold Snead would have been entitled to the possession of 
it after the dissolution of the attachment by the nonsuit of 
the plaintiff; and having prevailed in the suit, judgment for 
costs would have been rendered against the losing party. The 
forty-fifth section of the same act provides, that ‘“ when prop- 
erty is seized on attachment, the justice may allow the officer 
having charge thereof such compensation for his trouble and 
expenses in keeping and maintaining the same as shall seem 
reasonable and just ;” and, as the measure of compensation 
is not fixed by law, the officer is not permitted to determine 
the amount, but it must be ascertained and allowed by the 
justice ; and until it is so allowed he has no demand against 
either of the parties to the suit. When, however, his com- 
pensation for his trouble and expenses in taking care of the 
property is properly allowed, the allowance would be taxed 
as costs in the cause and would fall on the unsuccessful 
party.” The boat having been sold, Snead had the right after 
the nonsuit to follow the proceeds of the sale in all respects 
as if the property had remained in specie ; and if he was not 
liable for the general costs of the suit, it is difficult to per- 
ceive on what principle he was bound to pay this demand of 
the constable. 

The defendant tendered to the plaintiffs before the com- 
mencement of this suit a portion of the proceeds of the sale, 
and it can not now be said that he had no notice of the dis- 
solution of the attachment. 

The attachment was against Snead alone, and the officer 
could only seize and sell his interest ; therefore the money 
in the defendant’s hands belonged to Snead, in which his co- 
plaintiff had no interest and was improperly joined in the 
action ; but the objection to the misjoinder was not raised in 
the court below, and if it had been taken the petition could 
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have been amended by striking out the name of Shelton. 
(2 R. C. 1855, p. 1253.) 

The judgment will be reversed and the cause remanded, 
with leave to the plaintiffs to amend the petition by striking 
out the name of Shelton. The other judges concur. 


PEARCE, Respondent, v. Roserts et al., GARNISHEES, Appel 
lants. 


1. A factor may pay over to his principal the proceeds of goods consigned to 
him for sale, although he may know that his principal had promised to pay 
certain of his creditors out of such proceeds. 


Appeal from St. Louis Court of Common Pleas. 


Pearce instituted a suit by attachment against James aud 
Henry Burns (the latter of whom died pending the suit), wf 
the firm of Burns & Bro., on two promissory notes. Roberts 
and Kerr were summoned as garnishees. They answered 
denying all indebtedness ‘to Burns & Brother. On the triab 
of this issue the plaintiff introduced the following memoran- 
dum: “ Warsaw, Benton Co., Mo., January 24, 1854. Re- 
ceived of Messrs. Houseman, Lowry & Co., of St. Louis, Mo.,; 
$1,074.09 as an advance in cash on lard in barrels and kegs, 
hams, shoulders and sides in bulk, the product of 360-hogs, 
now stored in L. H. Hick’s warehouse in Warsaw—the same 
to be shipped to Messrs. Houseman, Lowry & Co., St. Louis, 
on opening of navigation, for sale on account of Messrs. 
Burns & Brother—and to be covered by Messrs. H., L. & 
Co. by fire and marine insurance, and now subject to their 
order, contrel and possession ; proceeds, after the above ad- 
vance and charges, to be subject to the order of Messrs. 
Burns & Brother. [Signed] Burns & Brother.” 

Mr. Houseman, of the firm of Houseman, Lowry & Co., 
left the lard, &c., mentioned in the above instrument in the 
charge of his agent, Blakey, who had in his possession the 
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key of the warehouse in which said lard, hams, &c., were 
stored. At the time of the execution of the above memo- 
randum by Burns & Brother, they expressed the desire to 
Houseman that he would use the proceeds of the sale of said 
lard, hams, &c., in payment of the debt due H., L. & Co., 
and out of the surplus pay off other debts owing by said 
Burns & Brother. They also requested that he would accept 
drafts drawn by them for the supposed surplus. He stated 
to thein that they might draw, but he would not accept un- 
tila sale had been made and there was a surplus. Such 
drafts were presented, and acceptance was refused, but 
Houseman promised that he would pay them if there should 
be a surplus sufficient therefor. The goods were not shipped 
to Houseman, Lowry & Co., but were consigned to the gar- 
nishees in this case by Martin & Cook. (Martin was a bro- 
ther-in-law of James and Henry Burns.) Out of the pro- 
ceeds of the shipment Roberts, Kerr & Co. paid Houseman, 
Lowry & Co. their demand, and placed the balance to the 
credit of Martin & Cook. They also, previous to the service 
of the garnishment process in this case, sold to Martin & 
Cook a bill of groceries, which was charged to their account, 
leaving a balance in favor of Martin & Cook of $84.15. 

The court, at the instance of the plaintiff, gave the follow- 
ing instruction: “1. If the jury find that the property at- 
tached in the hands of the garnishees was at the time of the 
attachment the property of Burns & Brother, and that gar- 
nishees had been notified that Houseman, Lowry & Co. and 
other creditors of Burns & Brother had claims against it, 
and that it did not belong to Martin & Cook, then the gar- 
nishees can not be permitted to apply the said property to 
the payment of debts contracted with them by Martin & 
Cook subsequent to the time of being so notified.” 

At the request of defendants the court instructed the jury 
as follows: “1. Unless the jury find that defendants were 
indebted to Burns & Brother at the time of the garnishment, 
or had property in their hands at the time belonging to 
Burns & Brother, then they will find for defendants. 2. If 
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the jury believe from the evidence that defendants had no 
knowledge of any other claims against the property than 
that of Houseman, Lowry & Co. at the time of their sale of 
the property and their sale of the bill of goods to Martin & 
Cook, and that the sale of the merchandise was made with the 
consent of Houseman, Lowry & Co., and that they complied 
with their agreement with said H., L. & Co., then they will 
find for defendants, excepting as to the balance in defendants’ 
hands after being paid for goods sold by them to Martin & 
Cook.” 

The court refused the following instruction asked by de- 
fendants: “ The jury are instructed that the goods became 
the property of Houseman, Lowry & Co. at the time of mak- 
ing the paper dated January 24, 1854, and the delivery by 
possession thereof to him; and if they find that he retained 
said property and that the same was sold by defendants with 
their consent, then they must find for defendants.” 

The jury found for the plaintiff, and found that at the date 
of the garnishment defendants had in their hands $534.78 
belonging to Burns & Brother. The court rendered judg- 
ment in favor of plaintiff for $328, the amount recovered by 
plaintiff against James Burns, defendant in the attachment. 


Biddlecome, for appellants. 
Wickham & Snead, for respondent. 


I. The garnishees, having been notified that the consign- 
ment to them by Martin & Cook was fraudulent, could not 
after such notification defeat the claim of an attaching cred- 
itor of the rightful owner by placing the proceeds of sale to 
the credit of the fraudulent consignor. (Pool v. Adkinson, 
3 Dana, 115; Story on Agency, § 360; 19 Pick. 230; Drake 
on Attachment, § 414; Cushing on Trustee Process, § 26-8, 
35-40.) After Houseman, Lowry & Co. had received satis- 
faction of their advances, and had surrendered possession of 
the property to appellant, they had no further claim to said 
produce, they having refused to accept the drafts drawn upon 
them by Burns & Brother against the surplus proceeds of 
sale of the produce. 
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Ricwarpson, Judge delivered the opinion of the court. 


Though the warehouse receipt executed by Burns & Bro. 
to Houseman, Lowry & Co. gave to the latter the right to the 
possession of the property until their advances were refund- 
ed, it evidently was only intended as a security, and Burns & 
Bro., by paying the debt, could have extinguished the lien, 
or they could have transferred their equity to another person 
who, on succeeding to their rights, would have held the prop- 
erty, by paying Houseman, Lowry & Co., free from the 
claims of the creditors at large of Burns & Bro. 

If Houseman, Lowry & Co. had received the property un- 
der a stipulation to sell it and apply the proceeds to the pay- 
ment of their debt, and the residue to other named debts, a 
trust would have attached upon it in their hands, from which 
they could not have been relieved merely by obtaining satis- 
faction of their own debt; but the trust would have con- 
tinued and have followed the property into the hands of every 
other person who received it with notice. But the receipt 
on its face conferred no rights and imposed no duties except 
as between the parties to it, and, from any thing that appears 
in the record, there was no lien or claim on the property as 
against Burns & Bro. in favor of any person except House- 
man, Lowry & Co., and Burns & Bro. had the power of 
transferring it, subject. only to one claim, to any bona fide 
creditor or purchaser; and their promise to pay other cred- 
itors the surplus created no lien upon it. 

A factor must know whose property he is selling, and must 
respect at his peril any valid liens on it; but he has the right 
to pay the proceeds to the owner, or to his order, although he 
may know that the owner has promised them to his credi- 
tors. So, if the consignment had been received directly from 
Burns & Bro. the defendants-would have had no reason, be- 
fore they were garnished, to withhold the proceeds of the sale 
after paying Houseman, Lowry & Co. for the benefit of the 
general creditors of Burns & Bro. ; and, conceding-that the 
transfer to Martin & Cook was made with a fraudulent pur- 
pose, it was good against Burns & Bro., and was sufficient, as 
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far as they were concerned, to authorize Martin & Cook to 
direct the disposition of the proceeds of the consignment. 

It appears that the property came to the defendants under 
a consignment from Martin & Cook; that it was sold and 
the debt paid to Houseman, Lowry & Co., and, though Mr. 
Houseman says, ‘“‘ I think I told them that there were some 
drafts to be paid,” there is not a word in the record to show 
that a draft had been drawn in favor of the plaintiff, or that 
he had a lien on the property of any kind, or that the defen- 
dants ever knew he was a creditor. 

An ordinary draft in favor of the plaintiff on Houseman, 
Lowry & Co. would not have operated as an assignment of 
any interest in the property; (Kimball v. Donald, 20 Mo. 
577;) and notice to the defendants that the creditors of 
Burns & Bro. had been promised payment out of the pro- 
ceeds of the sale of the property would not have prevented 
them from paying the proceeds to the owners, their agents or 
their vendees. 

There is no evidence that any of the creditors of Burns & 
Bro., except Houseman, Lowry & Co., had claims against the 
property, and the instruction therefore given by the court, at 
the plaintiff's request, was erroneous in assuming that there 
was evidence that “other creditors of Burns & Brother had 
claims against it.” 

If the property really belonged to Burns & Bro. the defen- 
dants are liable. for whatever was in their hands at the time 
they were garnished ; but they are not liable for any thing 
they had paid, or for the amount taken in goods by Martin & 
Cook, unless they were guilty of fraud, and participated with 
Martin & Cook and Burns & Bro. in a scheme to cheat the 
creditors of the latter. 

The case was not put on trial on the ground of fraud, 
neither in the proof nor in the instructions asked or given. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 
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Patrick et al., Respondents, v. ABELES, Appellant. 


1. Although, in a suit instituted to enforce a mechanic’s lien, the plaintiff may 
fail to show the existence of a lien in his favor, he will be entitled, if the 
pleadings and the evidence will warrant, to a general judgment. 

2. The nature of an action is to be determined by the petition and not by the 
facts as they appear in evidence. 


Appeal from St. Louis Land Court. 


Plaintiffs in their petition (filed September 19, 1855) al- 
leged an indebtedness on the part of defendant for lumber 
furnished to defendant for the construction of a certain build- 
ing in the city of St. Louis. The plaintiff prayed judgment 
for the amount of the alleged indebtedness and also that ex- 
ecution might issue against the building, against which it 
was alleged plaintiffs had filed a lien demand. The suit 
was commenced in the circuit court. It was removed by 
consent of parties to the St. Louis land court. It appear- 
ed in evidence that the building in question had been con- 
structed for defendant by one John G. Lare; that the lum- 
ber had been furnished immediately to Lare. There was 
evidence tending to show that it was so furnished on the 
credit of defendant Abeles. The account accompanying the 
petition was made out against John G. Lare. Plaintiffs also 
introduced in evidence the lien papers filed by them against 
the building. It did not appear that the required thirty 
days’ notice of the ciaim of lien had been given to Abeles. 
At the close of plaintiffs’ case, the court refused to instruct 
the jury that plaintiffs could not recover. At the close of 
the whole case the court, at the instance of the plaintiff, gave 
the following instruction: “1. If the jury believe from the 
evidence that the lumber sued for was furnished on the 
credit of Abeles and not on that of Lare, and was used in the 
construction of defendant’s house, the defendant is liable to 
pay for it.” The following instructions were given at the 
instance of defendant: “2. If the jury believe from the evi- 
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dence that the lumber and materials sued for in this suit 
were sold by plaintiffs to John G. Lare on his own responsi- 
bility and charged to him alone, they will find for the defen- 
dant. 38. If the jury believe from the evidence that the 
lumber, &c., sued for in this suit was purchased by John G. 
Lare for himself and upon his responsibility and not the de- 
fendant’s, then they will find for the defendant.” 

The jury found for plaintiff, and a general judgment was 
rendered in his behalf. 


Cline & Jamison, for appellant. 


I. The court erred in refusing the instruction asked by 
defendant at the close of plaintiffs’ case. The lien filed was 
against John G. Lare, the contractor. The plaintiffs were 
sub-contractors. They failed to give the required thirty 
days’ notice. There was no evidence showing a tendency to 
show that any such notice was given. If credit was origin- 
ally given to the defendant, the lien demand should have 
been made out against Abeles as well as Lare. The lien read 
in evidence was insufficient to support the plaintiffs’ petition. 

II. If the lumber sued for was furnished and delivered 
upon the credit of the defendant, and the plaintiffs endea- 
vored to recover the same from the defendant irrespective of 
the lien as filed, then the St. Louis land court did not have 
jurisdiction over the same. Consent-can not give jurisdic- 
tion. (20 Mo. 350.) 


H. N. Hart, for respondents. 
Scott, Judge, delivered the opinion of the court. 


The nature of this action must be determined by the peti- 
tion filed in the cause. Although the proceedings, as insti- 
tuted, would, with proper evidence, have warranted a judg- 
ment for the sale of the property under the lien, yet, failing 
to obtain a judgment under that law, there was nothing to 
prevent the plaintiffs from having a general judgment if the 
pleadings and evidence warranted it. As the petition alleged 
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that the defendant owed the plaintiffs for lumber furnished 
him for building his house, if the fact was established it 
would clearly authorize a general judgment. As to the evi- 
dence, the verdict of the jury shows its sufficiency. 

The circumstance that the account was made out against 
the contractor was not a matter in bar of the action, but a 
matter to be weighed by the jury in defermining the question 
of the defendant’s liability on his alleged personal under- 
taking. It was not conclusive evidence, as, notwithstand- 
ing such an account, the plaintiff could show that the credit 
was given to the defendant. 

Even admitting that the court at the close of the plaintiffs’ 
case might have instructed the jury that they failed to make 
out a cause of action under the law concerning liens, yet, 
as the instruction was refused, and in the further progress of 
the cause it was ascertained that the defendant was indebted 
to the plaintiffs and the jury so found, and such finding meets 
with a support in the pleadings, on what ground in law or 
justice should the judgment now be reversed for refusing an 
instruction which, had it been given, as it afterwards turned 
out, would have defeated the justice of the cause? The 
case on its merits was fairly put to the jury, all the instruc- 
tions asked on either side having been given, and we see no 
reason for disturbing the judgment of the court. 

As to the question of jurisdiction, although consent can 
not give it, yet after the cause was taken by consent of the 
parties to the land court, they. might have left that question 
to be raised by some other person. But, as was said in the 
case of McCune v. Hall, 20 Mo. 596, this court will not put 
such a construction upon the act organizing the land court 
as will make it necessary for parties first to try their actions 
in order to find out what court has jurisdiction to hear and 
determine them. Here is a case which might have been 
heard in either court according to the evidence. Having 
been determined in one of them, there is no reason for re- 
versing the judgment. It would be extremely inconvenient 
to make the jurisdiction of a cause depend upon the evidence 
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produced at the trial. This is not such a question of juris- 
diction as arises between courts of different classes or grades. 
The jurisdiction of one court has been distributed among 
several. It was impossible to draw a clear line defining the 
jurisdiction of each. There must be necessarily some cases 
in such a distribution as will make it a matter of doubt 
where they are to be tried. In such we see no reason why 
the jurisdiction should not depend on the form of the action 
and not on the facts proved on the trial. 
Judge Napton concurring, the judgment is affirmed. 


—_+120ee,— — 


HempsteaD, Plaintiff in Error, vy. HEMpsTEAD’s ADMINISTRA- 
Tor et al., Defendants in Error. 


1. A judgment was recovered against A. and B. on an official bond in which 
B. was principal and A. his security. B. died leaving him surviving a 
widow and daughter, his only heir. A. was compelled to pay a portion of 
the judgment. C., to whom the judgment had been assigned and who had 
control over it, in consideration of the compromise and dismissal of various 
suits instituted against him by the heir of B., covenanted by instrument 
under seal with the said widow and heir never to use or enforce said judg- 
ment so far as the same could be made to affect the heirs, executors, or ad- 
ministrators of B., or any property owned by them as such heirs, &c., except 
as to two specified tracts of land, with respect to which he reserved the 
right of using said judgment as he might see fit. He also reserved the 
right of using said judgment against A. and his property. Notwithstanding 
the execution of this instrument, C. procured the allowance by the probate 
court of said judgment as a claim against B.’s estate, and it was classed in 
the fourth class of allowed claims. A. procured the allowance in his favor 
of a claim against B.’s estate for the amount paid by him in part satisfac- 
tion of said judgment; this claim was assigned to the fifth class. J/eld, in 
a suit instituted by A. against B.’s administrator and C. for the purpose of 
having the allowance of said judgment in C.’s favor set aside and the assets 
in the hands of the administrator applied to the payment of A.’s claim, that 
the instrument executed by. C. operated a release of the judgment as 
against B.’s estate; that (the claims of A. and C. being the only allowed 
claims) C. was not entitled to have said judgment allowed as a claim against 
B.’s estate so as to protcct the assets thereof (except the excepted property ) 
from the payment of the claim of A.; that said instrument operated a like 
release of the judgment as to A., he being only a security. 
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Error to St. Louis Circuit Court. 


This was an action by Charles S. Hempstead against John 
D. Wilson, administrator of the estate of Thomas Hempstead, 
deceased, and John Biddle. The petition set forth that 
Thomas Hempstead was an officer of the United States gov- 
ernment; that plaintiff was the security upon his official 
bond ; that on the 7th of June, 1823, judgment was rendered 
on said official bond against said Thomas as principal and 
plaintiff as security, in the district court of the United States 
for Missouri, for the sum of $13,497.27 ; that said Thomas 
Hempstead left the United States and was last heard of in 
Spain in the year 1827 ; that plaintiff was compelled by ex- 
ecutions to pay money upon said judgment at various times ; 
that the defendant Biddle obtained the control of said judg- 
ment with power to release the same ; that said Thomas left 
one child only, a daughter; that said daughter, being the 
sole heir of said Thomas, in 1845 or 1846 brought suits 
against said defendant Biddle for the recovery of certain 
property in the possession of said Biddle, which she claimed 
as descending to her from her father, the said Thomas; that 
as a part consideration for the withdrawal of said suits the 
said Biddle released the said judgment in favor of the United 
States and of which he had control so that the same should 
no longer be a charge upon the estate of the said Thomas ; 
that though said release was executed by the said Biddle and 
was in the hands of the agent of the said sole heir of said 
Thomas Hempstead, by a fraudulent contrivance between the 
said Biddle and the said heir the said release was not entered 
of record, but the judgment was fraudulently allowed to stand 
unsatisfied for the purpose of defrauding plaintiff and com- 
pelling him to pay the same notwithstanding it had been re- 
leased ; that in the year 1848 the defendant Wilson married 
the said heir of said Thomas, Cornelia V. Hempstead ; that 
in June, 1850, letters of administration were granted by the 
probate court of St. Louis county upon the estate of Thomas 
Hempstead to said Wilson ; that in March, 1851, by the con- 
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nivance of the said Wilson, the said judgment was revived in 
favor of the United States, to the use of said Biddle, the said 
Wilson well knowing that the same had been released ; that 
the judgment so revived was presented in the probate court 
for allowance against the estate of said Thomas; that the 
probate court refused to allow the same; that an appeal was 
taken to the circuit court; that by the fraudulent practices 
and the connivance of the said Wilson and Biddle a decree 
was obtained in the circuit court that said judgment be al- 
lowed by the probate court, though the said Biddle did not 
intend that any thing should be paid by the said Wilson, 
administrator ; that on the 15th of June, 1852, said judg- 
ment, amounting to nearly $40,000, was allowed by the pro- 
bate court, and placed in the fourth class of claims allowed 
against the said estate ; that at the March term, 1853, of said 
probate court, a claim was allowed in favor of plaintiff against 
the estate of said Thomas, amounting to $10,244.67, for 
moneys paid on the aforesaid judgment; that said claim was 
placed in the, fifth class of claims; that no other claims than 
the aforesaid have been allowed against the said estate ; that 
property to a large amount belonging to the estate of said 
Thomas Hempstead has come into the hands of said Wilson 
as administrator; that under the fraudulent pretence of pay- 
ing said judgment allowed in favor of said Biddle, Wilson 
obtained an order of the probate court for the sale of prop- 
erty belonging to the estate of said Thomas; that at the 
December term of said court he sold property and received 
$7,630, as appears by his report to the court; that at the 
December term, 1854, he sold other property, said Biddle 
becoming the purchaser at a price of $3,650; that said Bid- 
dle and Wilson, having received notice that plaintiff intended 
to move the court to have the proceeds of said sale applied 
to his claim, fraudulently combined to suppress said sale and. 
no report was made of it to the probate court; that at the 
September term, 1855, of the probate court, the said admin- 
istrator Wilson sold property amounting to $957, as appears 
by his report; that nothing has been paid upon said judg- 
18—voL. XXVII. 
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ment in favor of said Biddle; that it was not intended by 
Wilson and Biddle that any thing should be paid upon it; 
that said sales were not made for the purpose of paying said 
judgment, or any debt of the estate of said Thomas Hemp- 
stead, but were made for the purpose of defrauding plaintiff 
of his just claim ; that said judgment, by a fraudulent com- 
bination between Wilson and Biddle, is held as a cover for 
the assets of the said estate, and to prevent plaintiff from 
obtaining satisfaction of his just claim; that said judgment 
is more than sufficient to cover all the assets of the estate ; 
that by the corrupt and fraudulent practices of the defen- 
dants plaintiff is defrauded of his just debt against said 
estate; that the probate court refuses to entertain jurisdic- 
tion of this cause, to set aside the allowance of said judg- 
ment and grant relief to plaintiff. ‘The plaintiff therefore 
prays this court to take cognizance of this case, to set aside 
the allowance of said judgment in favor of said Biddle against 
the said estate, to cause the assets of said estate to be equit- 
ably applied to the payment of plaintiff’s claim, and for.such 
other and further relief,” &. 

Defendants answered separately, denying any release of the 
judgment mentioned in the petition, and denying the fraud 
alleged. 

At the trial by the court without a jury, the plaintiff offered 
in evidence the following instrument in writing: “1, John 
Biddle, of Detroit, in the state of Michigan, hereby covenant 
and agree with Cornelia Hempstead, widow, and John D. 
Wilson and Cornelia V. Wilson his wife—which Cornelia V. 
is a child and sole heir of said Thomas Hempstead—in man- 


ner following, that is to say: Whereas I am the owner and . 


assignee of a certain judgment rendered in the United States 
district court for Missouri, on the 2d day of June, in the year 
1823, for the sum of $13,497.27, in favor of the United 
States against Thomas and Charles 8S. Hempstead; I have 
compromised a certain suit in chancery this day, wherein 
John D. Wilson and wife and Charles Gibson are complain- 
ants, and myself, John O’Fallon and others are defendants, 


ese ant 
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and they have quit-claimed all their right in the lands in con- 
troversy in that suit, and agreed to dismiss that suit, and as 
part of the consideration for such quit-claim and dismissal of 
said suit and release of their cause of action therein is the 
release of the estate of said Thomas Hempstead from said 
judgment as hereinafter specified: Now therefore I hereby, 
for my heirs, representatives and assigns, agree and covenant 
that said judgment shall never be used or enforced in any 
manner against the heirs or administrator of said Thomas 
Hempstead, unless for the purpose of affecting the two pieces 
of land of forty arpens and of five arpens hereinafter men- 
tioned, nor against any property belonging to his estate or 
to his heirs as derived from him at any time, except how- 
ever the tract of forty arpens lying in the common field of 
St. Louis, being the same conveyed to Thomas and Charles 
S. Hempstead by Margaret Hebert dit Lecompte by deed 
dated the 8th day of January, 1818, recorded in book G, 
page 11, and except also a piece of five arpens, being on the 
south of said forty arpens tract, and conveyed to William C. 
Carr by Thomas and Charles S. Hempstead by deed dated 
the 26th day of August, in the year 1819, recorded in book 
J, page 165; against which said two pieces of land (the last 
of which pieces of land Iam the owner of, and the eastern 
portion also of the former I am the owner) I reserve the 
right of using said judgment as I may see proper, and also 
of using the names of the heir and representatives of Thomas 
Hempstead, deceased, for the purpose of selling or otherwise 
affecting the same lands, but always at the proper costs of 
myself or my representatives. And I also have the right of 
using said judgment as I may see proper, and also of using 
the names of the heir and representatives of Thomas Hemp- 
stead, deceased, for the purpose of selling or otherwise 
affecting the same lands, but always at the proper costs of 
myself or representatives. And I also have the right of using 
said judgment against Charles S. Hempstead and his prop- 
erty ; but, with the exception of the whole of the said forty 
arpens and of the said five arpens, I am not to use or enforce 
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said judgment so far as the same can be made to affect the 
heirs, executors or administrators of the said Thomas Hemp- 
stead, or any property owned by them or any of them as such 
heirs or executors or administrators. In testimony whereof 
I have hereto set my hand and seal this 7th day of Decem- 
ber, 1849. [Signed] John Biddle. (Seal.)” 

The court, at the instance of defendants, excluded said 
instrument as incompetent. The plaintiff thereupon moved 
the court to permit an amendment of the petition “so as to 
meet the proof contained in said paper writing.”’ The court 
refused to grant the motion; whereupon plaintiff took a 
nonsuit, with leave, &c. 


Munford, Jones 5 Sherman, for plaintiff in error. 


I. The court erred in excluding the instrument signed by 
John Biddle. It was a full and fair release of the judgment 
as to Hempstead’s estate ; if not technically, then in spirit 
and substance. Had it been produced before the probate 
court, the judgment never would have been allowed. The 
writing showed a fraudulent combination between defendants 
to obtain an allowance of the judgment. If the proof con- 
tained in said writing did not technically sustain the petition, 
the court should have allowed plaintiff to amend. 


S. T. & A. D. Glover, for defendants in error. 


I. The instrument offered in evidence was not a release ; 
it was not therefore pertinent to the issue between the par- 
ties. It contemplates that the judgment shall for many pur- 
poses continue in force; this ‘is irreconcilable with the idea 
of a release. (See Parker v. Holmes, 4 N. H. 97.) At 
most it contains an agreement between the widow and heir 
of Thomas. Hempstead to use the judgment in a particular 
manner ; not to extinguish the judgment, but to keep it alive 
and control it. The widow and heir of Thomas Hempstead 
only were parties to the contract. The administrator was 
not, and had no interest in it.. A covenant not to sue one 
co-obligor is no release of the other. (14 Pick. 123; 17 
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Mass. 581; 9 Cow. 37; 4 Greenl. 421.) There is no equity 
in plaintiff’s bill. He could obtain all the relief he prays by 
proceeding in the probate court. To obtain the relief sought 
the heirs of Thomas Hempstead should be before the court. 
The heir of Hempstead might legally cancel said contract or 
waive the benefit of it, and no one could complain of it. It 
would be no injury to any one else. The administrator of 
Hempstead had no right to enforce said contract. Biddle 
reserved the right to enforce the judgment as against the two 
tracts of forty and five arpens. He therefore had a right to 
have it allowed by the probate court. The whole judgment 
might be exhausted in the sale of T. Hempstead’s right and 
claim to said tracts. These tracts were worth three times 
the amount of the judgment. The court properly refused 
to allow an amendment of the petition. 


Scott, Judge, delivered the opinion of the court. 


The question in this case is whether the court below pro- 
perly rejected as evidence the release of John Biddle offered 
by the plaintiff with a view to show that the defendant Wil- 
son, who is the administrator of Thomas Hempstead and the 
husband of his heir Cornelia Hempstead, had no right to 
keep on foot, to his prejudice, the judgment mentioned in 
the release. 

The release of the judgment against Thomas Hempstead 
by Biddle was with the exception that the judgment might 
still be used in the event it should become necessary for the 
protection of two parcels of land conveyed to Biddle. These 
parcels were the subject of a suit between Mrs. Wilson, as 
the heir of Thomas Hempstead, and John Biddle. The suit 
was compromised by the heir conveying to Biddle the land 
she sought to recover from him. Among other considera- 
tions for this compromise, Biddle released the heirs, execu- 
tors and administrators of Thomas Hempstead from the judg- 
ment which has given rise to this litigation, except so far as 
it might be necessary to use it for the protection of the title 
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to the land which Biddle obtained by his compromise with 
the heir. 

The plaintiff is a creditor of Thomas Hempstead ; and Wil- 
son and his wife (the heir of Hempstead) claim that they 
have a right to keep on foot the released judgment to the ex- 
clusion of other creditors until that judgment is ratified, it 
being a debt of a preferred class. The interest in the land 
that was passed away by the compromise of Mrs. Wilson 
with Biddle was subject to the payment of the debts of 
Thomas Hempstead. His creditors, by taking the proper 
steps, may subject the interest owned in the land by Hemp- 
stead to the payment of their debts. Mrs. Wilson, as heir, 
held the land subject to the payment of debts. If she, as 
heir, aliened the land and by that act obtained a release of 
the estate from a judgment, why should not a creditor have 
the benefit of that release, he being willing to abide by the 
act by means of which it was obtained? If this is not allowed, 
the creditors may avoid the compromise, and have the land 
sold which has been aliened away. Thus, by seeking to ap- 
propriate the released judgment to her use, and not to the 
benefit of the estate of her ancestor, she forces a violation of 
the compromise she has made, although she may have re- 
ceived other considerations for it than the release, thus pla- 
cing Biddle where he was before the compromise minus the 
sum he may have paid for it in addition to the release. As 
the land which Mrs. Wilson aliened was subject to the pay- 
ment of debts, and as by means of that alienation she has 
obtained a release of the estate of her ancestor from a judg- 
ment, there is no reason why a creditor should not have the 
benefit of it, as property in which he had an interest has been 
the means of obtaining it. Independently of the natural 
equity of the thing, justice to Biddle requires that such 
should be the construction of the contract, otherwise he is 
deprived of the sole advantage he sought by his compromise. 
We are considering this on principle. The record shows 
that Biddle is hostile to the claim of the plaintiff; that he 
does not seek the benefit of the construction we have put 
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upon the contract. But the release is before us. It speaks 
for itself, and neither the conduct nor declarations of Biddle 
can vary its interpretation to the prejudice of third persons. 

It may be urged that Biddle has purchased the interest of 
the heir, whatever it may be, and whatever she may have 
received for it is no concern of the creditor, as he is still free 
to act as though no alienation of the land had been made, no 
compromise effected; that there is no privity between the 
creditors and heir, no relation of trustee and cestui que trust, 
which entitles the creditor to any advantage or profit the 
heir may make by means of the inheritance. Take it that 
the intimation thrown out in relation to this case is unten- 
able, yet the fact is the estate of Hempstead has been released 
from the judgment. Because the heir procured the release, 
she has no right to regard it as an assignment to herself; 
there is nothing in the instrument which shows that it should 
enure to her benefit. On the contrary, such an idea by for- 
cing the creditors to disturb the compromise, brings about the 
very state of things it was designed to prevent. The paper 
executed by Biddle is no assignment of his judgment to 
Mrs. Wilson; with the exception above referred to, it is a 
clear release. It stipulates that he is not to use or enforce 
said judgment so far as the same can be made to affect the 
heirs, executors or administrators of said Thomas Hemp- 
stead, or any property owned by them or either of them as 
such heirs, executors or administrators. The instrument 
also recites that the release of the estate of Thomas Hemp- 
stead, from said judgment is part of the consideration of the 
compromise. It is obvious that if this paper does not operate 
as a release it does not operate at all, and that it can not be 
construed into an assignment of the judgment. 

The only difficulty that suggests itself in relation to the 
views first expressed about the case as to the right of the 
creditor to adopt the act of the heir arises in the event there 
are more creditors than one, and they do not unite in the 
adoption of the compromise. In such case, a portion of 
them by adopting it could not affect those who are unwilling 
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to do.so. Those not agreeing to the compromise would have 
a right to sell the land compromised away, and by so doing 
would destroy the compromise and take away its benefits 
from those who are willing to abide by it. There is but 
one creditor in this case as it appears. 

As to the attempt by Biddle to hold the judgment as 
against Charles H. Hempstead, who is a mere surety, it is 
futile... One joint co-obligor may be relieved from his por- 
tion of the obligation. But the release of the principal in 
an obligation will certainly discharge the surety ; otherwise, 
if the surety is compelled to pay the debt, he will force the 
principal to reimburse him and thus the effect of the release 
will be destroyed. 

The judgment is reversed and the cause remanded. Judge 
Napton concurs. Judge Richardson not sitting, having been 
of counsel. 


Carr et al., Respondents, v. SteaAMBOAT MICHIGAN, Appel- 
lant. 


1. Where there is a privilege of reshipping reserved in a bill of lading, the 
carrier will be liable for any loss occurring on the boat on which the goods 
are reshipped, if under like circumstances he would have been liable had 
the loss occurred on his own boat. 

2. The reservation in a bill of lading of the “ privilege of reshipping” con. 
fers only the right of transferring the goods shipped to another boat or ves- 
sel for the purpose of being transported to the port of destination; it will 
not authorize the temporary storing of the goods on a wharf-boat at the 
point of reshipment; nor will the carrier, in order to escape liability for 
the loss of the goods while stored on a wharf-boat at Cairo with a view to 
reshipment to St. Louis, be permitted to show that “ the usual and custom- 
ary mode of reshipping was to place the cargo on wharf-boats at Cairo, to 
be taken therefrom by other boats bound for St. Louis.” 


Appeal from St. Louis Court of Common Pleas. 


The defendant’s offer to prove a custom, as appears from 
the bill of exceptions, was as follows: “The defendant then 
offered evidence to show, that, under bills of lading similar to 
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the one offered in evidence by the plaintiff, it was the usual 
and general custom, upon the arrival of boats at Cairo, IIl., 
from New Orleans, with cargoes for St. Louis, and the condi- 
tion of the river was such that the boats could not reach St. 
Louis, to reship the cargo on boats of lighter draft ; and that 
the usual and customary mode of reshipping’ was to place the 
cargo on wharf-boats at Cairo, to be taken therefrom by other 
boats bound for St. Louis.”” The court refused to receive 
the offered evidence. 


Hudson § Thomas, for appellant. 
Krum & Harding, for respondents. 


RicHaRDson, Judge, delivered the opinion of the court. 


The plaintiffs shipped at New Orleans four cases of mer- 
chandise, which the defendant contracted to transport and 
deliver at St. Louis, “‘ the dangers of the river and fire only 
excepted,” and in the bill of lading reserved the “ privilege 
of reshipping.” This action is brought for a breach of the 
contract in failing to deliver the goods. It appears that the 
boat proceeded on her voyage as far as Cairo, and not being 
able to proceed further immediately on account of the condi- 
tion of the river, her officers transferred her cargo to the 
wharf-boat at Cairo, with instructions to reship the same on 
smaller boats, and then returned to New Orleans. The 
wharf-boat sank a few hours after the Michigan left and the 
plaintiffs’ goods were lost. The defendant offered on the 
trial to prove that the wharf-boat did not sink through any 
fault of her officers or crew, and that it was customary for 
boats in that trade to deposit freight on the wharf-boat de- 
signed for reshipment on smaller vessels, but the court re- 
fused to receive the evidence. 

The principle involved in this case was settled by this 
court in Little v. Semple, 8 Mo. 99, in which it was decided 
that the privilege of reshipping does not discharge the boat 
from any liability not excepted in the contract; and though 
the right is secured of transhipping on another boat, the lia- 
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bility continues until the goods are safely delivered at the 
port of destination. The privilege of reshipment reserved in 
the contract is intended for the benefit of the carrier, and 
does not limit his liability ; for if the goods are safely deliv- 
ered, he will earn his freight whether they are carried in his 
own or another vessel; and his obligations are commensu- 
rate to the reward he contracted to receive. (Whitesides v. 
Russell, 8 Watts & Serg. 44; Angel on Carriers, sec. 227.) 
If the goods are lost on the vessel on which they reshipped 
by a peril excepted in the bill of lading and by reason of an 
accident which would excuse the carrier if the loss had oc- 
curred on his own boat, he will not be responsible if he has 
the privilege of transhipment ; but he will be liable for any 
loss occurring on the boat on which the goods are reshipped 
if under like circumstances he would be liable had the loss 
occurred on his own boat. If the carrier, without the privi- 
lege reserved in the bill of lading, reships on another boat, 
on which the goods are lost even by an inevitable accident, he 
will be liable, unless the necessity to reship results from a 
disaster to the vessel ; and with the privilege of reshipping 
he has no right to remove the cargo except from one boat to 
the other, and then his responsibility continues the same as 
though it had not been removed. Without the stipulation in 
this bill of lading of the right to reship it would not be pre- 
tended that the Michigan was authorized to deposit her cargo 
on the wharf-boat, and the right secured by the stipulation 
was limited to the simple act of transferring from one boat 
to another. The evidence was properly excluded, and, with 
the concurrence of the other judges, the judgment will be 
affirmed. 


+e @e,—— 


MENKENS, Appellant, v. BLUMENTHAL, Respondent. 


1. Where a plaintiff in an action of ejectment bases his right to recover upon 
a title acquired by an adverse possession for twenty years, it is not necessa- 
ry that his possession, or that of those under whom he claims, should be 
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connected with the possession of previous occupants by instruments in 
writing ; the continuity of the possession may be shown by any testimony 
that is legitimate and pertinent. 

2. A division line mistakenly located and agreed upon by adjoining proprie- 
tors will not be held binding and conclusive upon them if no injustice be 
done by disregarding it. 

8. A deed conveyed all the interest of the grantor in his father’s estate or 
lands “near St. Louis ;” held, that it might be shown that the father pos- 
sessed land nearer St. Louis, and more appropriately within the description 
of the deed of the son, than that sought to be comprised within it. 


Appeal from St. Louis Land Court. 


This case has heretofore been before the supreme court. 
(See 19 Mo. 496.) Plaintiff seeks to recover in this action 
a lot in the city of Carondelet, in block No. 53. The lot 
sought to be recovered is seventy-five feet front on Second 
street by one hundred and sixty feet in depth, and is a part 
of the south-east quarter of said block as surveyed, its north- 
ern line being the line of division between the north-east and 
the south-east quarters of said block. In support of his 
title the plaintiff introduced in evidence a confirmation cer- 
tificate issued by recorder Hunt to Amable Guion or his 
legal representatives for lot in block 31 (now 53), 150 feet 
by 300, bounded north by Second street, east by Church 
street, south by balance of square, and west by Third street-— 
a deed from eight heirs of A. Guion to V. Guion for the 
north-east and north-west quarters of block 53, as laid down 
on the plat of survey of the town of Carondelet-—a deed 
from V. Guion to C. D. Drake for the same lot, with the 
same description—a deed from Drake to Wilson Primm for 
an undivided one-half of said lot—a deed from Drake to 
McDonald for one-half of said lot—a partition between 
Primm and McDonald’s heirs; in this partition the eastern 
half (north-east quarter of the block) of the lot was assigned 
to Primm—a deed from Primm to plaintiff Menkens convey- 
ing a lot 150 feet square, French measure, bounded north by 
E street, east by Second streeet, south by the balance of the 
square, and west by McDonald’s heirs—a deed from Antoine 
Guion (one of the eight heirs of Amable Guion) to Wilson 
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Primm, conveying all his interest in his father’s estate and 
lands near St. Louis—a deed from Joseph Guion to W. 
Primm for all his interest in his father, Amable Guion’s 
estate—a deed from Primm, dated October 21, 1854, to plain- 
tiff, conveying the lot in dispute. The plaintiff then intro- 
duced evidence with a view to show that Amable Guion had 
cultivated and possessed this lot prior to December 20, 
1803 ; that it was in possession of said Guion and his heirs 
up to 1839, when it was sold to Primm and Drake; that 
Primm took possession of the lot and held it until he sold it 
to plaintiff in 1851; that plaintiff took possession in 1851. 
Plaintiff also introduced evidence with reference to the run- 
ning of a partition line by Primm and Josette Wilson, who 
claimed title. under the Hunot confirmation. (See below 
opinion of the court.) 

The defendant then showed a confirmation to Gabriel 
Hunot’s legal representatives of a lot in block 53, 150 feet by 
800 feet, bounded. south by F street, and north by the bal- 
ance of the square. The defendant claimed title under this 
confirmation. The United States survey of the confirmation 
to Hunot’s legal representatives embraced the lot in contro- 
versy ; it corresponded with the survey of block No. 53 by 
Eiler. Evidence was also adduced by defendant bearing upon 
the possession of the lot by Guion and his representatives ; 
also a deed from Bartholomew Guion to Wilson Primm for a 
tract of land of fifty arpens situate near the water-works of 
the city of St. Louis. 

The defendant offered in evidence a deed from defendant 
Blumenthal to W. Bernard conveying the northern part of 
the north-east quarter of block No. 54, which lies next south 
of block No. 58. The court rejected said deed as incom- 
petent. 

The following is the eighth instruction (given at the re- 
quest of defendant) referred to in the opinion of the court: 
“8. To enable the plaintiff to recover on the ground of ad- 
verse possession for twenty years by himself and those through 
whom he claims against the defendant is possession under a 
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confirmation from the United States under act of Congress of 
June 13, 1812, it is necessary to make out proof of actual 
possession of the premises in dispute for twenty connected 
years of time unbroken. If the plaintiff, in order to make 
up such twenty years’ unbroken time, has to connect his pos- 
session with that of another person, he can obtain the benefit 
of the possession of such other person only by having a writ- 
ten contract or conveyance of such person for the land in 
question; and even though the plaintiff may show such 
twenty years’ possession of the premises in dispute by the 
heirs of Amable Guion when they conveyed to Vincent Guion, 
yet that will not avail him without such written transfer vest- 
ing in him, or entitling him to their interest in the land so 
possessed by them.” 

Numerous instructions were given to the jury; it is deemed 
unnecessary to set them forth. 

The jury found for the defendant. 


Whittelsey, for appellant. 


I. The court erred in refusing to admit the deed from de- 
fendant to William Bernard. It tended to show that defen- 
dant recognized lines of the old possession’ and claim of 
Guion. The court also erred in admitting the decd of Bar- 
tholomew Guion to Primm. The court erred in refusing 
the first instruction asked by plaintiff. The land was con- 
firmed to the legal representatives of Guion. Two of those 
heirs conveyed all their interest in their father’s estate to 
Primm. Primm had then title under them to one-fourth ; 
that he conveyed to plaintiff. 

II. The defendant and those claiming under Josette Wil- 
son are estopped to deny that the line surveyed and adopted 
by the parties was the dividing lines of the quarters of said 
block; the second instruction should have been given. 
(Joyal v. Rippey, 19 Mo. 660; Taylor v. Zepp, 14 Mo. 482; 
Blair v. Smith, 16 Mo. 273; Rockwell v. Adams, 7 Cow. 
761; 7 Johns. 245; 17 Johns. 29; 12 Wend. 421.) 

III. Successive possessions under the statute of limitations, 
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if passed by consent from one party to another, will make a 
‘continuous possession good under the statute, and the pos- 
sessions need not be passed by writing to enable the posses- 
sor to avail himself of the statute. The eighth instruction 
is erroneous. Possessions may be tacked without deed. (13 
Johns. 118; 1 Johns. Cas. 36; Cunningham v. Patton, 6 
Barr, 126; Valentine v. Cooley, 1 Meigs, 613; 5 Barr, 126; 
Fanning v. Wilcox, 3 Day, 269; 7 S. & R. 173; Shannon v. 
Kiriney, 1 A. K, Marsh. 3; 2 id. 620; Cook, 366; Napier v. 
Simpson, 1 Tenn. 448; Ludlow’s heirs v. McBride, 3 Ham. - 
240; Jackson on Real Actions, 45; Porter v. Perkins, 5 
Mass. 236; Allen v. Rivington, 2 Saund. 111; Crockett v. 
Morrison, 11 Mo. 3; Denn v. Barnard, Cowp. 597 ; Jackson 
v. Harder, 4 Johns. 202; 1 Tenn. 515.) 

IV. The ninth instruction was erroneous. The admissions 
of a party in possession are evidence against himself and 
those claiming under him. Declarations as to.a dividing line, 
as well as the acts of the parties, are evidence. (Adams v. 
Rockwell, 16 Wend. 285; Bradstreet v. Pratt, 17 Wend. 44; 
Blair v. Smith, 16 Mo. 272; Taylor v. Zepp, 14 Mo. 482; 19 
Mo. 660.) The first, second, fourth, sixth and tenth instruc- 
tions are also erroneous. (See Janis v. Gurno, 4 Mo. 458) ; 
also generally 2 Bl. Comm. 297, 312; 4 Kent Comm. 450; 
10 Mo. 260; 7 Mo. 569; 19 Mo. 182; 20 Mo. 81.) 


Dick, for respondent. 


I. The court committed no error in refusing instructions. 
The only question of law in the case arises on the eighth 
instruction. Vincent Guion did not convey the land in dis- 
pute. There was no evidence that he ever was on the land 
in dispute. A deed or writing was necessary to constitute 
privity of estate. The instruction was proper. (21 Mo. 
836; 7S. & R. 173.) Joseph Guion having conveyed by 
deed, the eighth instruction could not apply tohim. Asa 
necessary consequence the verdict found that there had not 
been twenty years’ possession in Amable Guion or his legal 
representatives. 
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Napton, Judge, delivered the opinion of the court. 


In this case the plaintiff seeks to recover on a prior pos- 
session of twenty years against the defendant, who has an 
elder and perfect paper title. The decision made by this 
court,-when the case was here before, (see 19 Mo. 496,) 
restricted the confirmation to Amable Guion, and the deriva- 
tive title under that confirmation to the lot as embraced in 
the survey of Eiler; and no portion of the ground now in 
dispute lies within that survey of the Guion confirmation. 

A possession, to be available under such circumstances, 
must be continuous and adverse, and so the instructions of 
the court upon the trial declared. The court further de- 
clared in the eighth instruction that the connexion between 
the possession of the plaintiff, or those under whom he 
claimed, and previous occupants, could only be shown by 
writing ; and this instruction is in our opinion erroneous. 
The only question in cases of this nature is, whether there 
has been twenty years’ continuous possession, and whether 
that possession has been adverse to the title. Deeds or in- 
struments of writing are frequently resorted to as the most 
convincing proofs of the adverse character of the possession, 
and to show its continuity from one occupant to another 
where there has been more than one person in possession. 
But we do not understand that this is the only testimony 
which can be used for this purpose. Where a possession is 
broken up by abandonment and there is a succession of in- 
dependent occupants, no title can be made out which will 
bar the real owner. But whether one occupant receives his 
possession from a prior one, or is a mere intruder upon an 
abandoned lot, is a question of fact which may be determined 
by any testimony which is legitimate and pertinent. We 
know of no rule of evidence which confines the proof to 
deeds or written instruments. 

It is claimed that a division line agreed on between Josette 
Wilson, at the time she was proprietor of the Hunot lot, ‘and 
Primm, who was the owner of the Guion lot, was conclusive 
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upon the defendant Blumenthal, who holds under Mrs. Wil- 
son; and instructions were asked by the plaintiff to this 
effect. These instructions, we think, were properly refused. 
This line was, as subsequent events have shown, a mistake, 
The survey of the lots has changed this division line ; but it 
has given to each party a full lot. What has been lost on 
one side has been gained on the other; and both parties have 
availed themselves of the gains, though neither seems dis- 
posed to submit to the losses. The main ground upon which 
such practical adoptions of boundaries have been held to 
estop, are wanting in this case. No injustice seems to be 
done to either party by holding each to the correct surveyed 
line. The mistake was common to both, and its correction, 
as far as can be seen, equally advantageous to both. Besides, 
the line adopted by Primm and Mrs. Wilson was intended as 
the boundary between the Guion and Hunot lot as they are 
understood to be held under their respective confirmations. 
It has thrown no light upon the present controversy except 
so far as it may show the extent of Primm’s possession. 
The plaintiff’s claim is not now upon the Guion confirmation, 
but upon possession merely. 

The deed from Bartholomew Guion to Primm was properly 
admitted. The plaintiff had given in evidence a deed from 
Antoine Guion to Primm for his interest in his father’s land 
“near St. Louis.”” This latter deed would not pass the land 
now in dispute, if it appeared that the father owned land in 
the vicinity of St. Louis, and the deed from Bartholomew 
shows that such lands were owned by Amable Guion “near 
the water-works of the city of St. Louis,” which would fully 
answer the descriptive words of the deed from Antoine, with- . 
out embracing the land now in dispute. To construe a deed 
for land “ near St. Louis,” as conveying a lot in the town of 
Carondelet, merely because the latter is distant not more 
than five or six miles from the former, would be a very libe- 
ral interpretation of a deed, and could only be authorized 
upon proof that the grantor had no land coming more nearly 
within the language of the deed. 
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The deed from Bartholomew to Bernard was properly 
excluded, as it did not appear that Blumenthal had any title 
to the land thereby conveyed. 

Upon the whole case, we think the judgment of the circuit 
court was right, notwithstanding the error of the eighth in- 
struction. The last instruction, given at the plaintiff’s in- 
stance, told the jury that Primm was fully invested with the 
interest of Joseph Guion to the land in controversy by the 
deed from him which was in evidence, and consequently the 
plaintiff was entitled to recover under the eighth instruction 
to the extent of that interest, if the jury believed there had 
been a continuous adverse possession of twenty years. Their 
verdict must be understood as negativing the fact of adverse 
possession—the basis upon which the suit is founded. The 
plaintiff was not prejudiced by the eighth instruction so far 
as one-eighth of the land is concerned ; but the jury have 
found against him as to the whole. We do not perceive any 
benefit which the plaintiff could derive from another trial; 
and as we think the judgment is for the right party, although 
an error was committed, we shall affirm the judgment. The 
other judges concur. 





Primm e¢ al., Appellants, v. Haren, Respondent. 


1. Quere, can Carondelet be shown to have title to land as common under 
the statute of limitation ? 

2. The United States survey of Carondelet common includes private claims , 
hence, it would be erroneous to rule that twenty years’ claim and user as 
common, by the inhabitants of Carondelet, of the land embraced in said sur- 
vey would bar the right of a private claimant who seeks to recover posses- 
sion of land embraced in said survey as confirmed to him by act of Con- 
gress of June 13, 1812. 

8. The recorder of land titles was not authorized by the act of Congress of May 
26, 1824, to take proof in relation to the extent and boundaries of common 
confirmed to a village by the act of Congress of June 13, 1812; consequent- 
ly, a certificate of confirmation of common issued by him would not be evi- 
dence of title thereto. 

4. It is the province of the court to construe written instruments; where, 
however, they are adduced as containing evidence of facts, the jury are 
authorized to draw such inferences from them as they may deem warranted. 


14—VoL. XxvVII. 
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Appeal from St. Louis Land Court. 


This was an action to recover possession of part of a tract 
of six by forty arpens, alleged to have been confirmed to J. 
B. Gamache, sr., or his legal representatives, by act of Con- 
gress of June 18,1812. The land sought to be recovered 
lies within the United States survey of Carondelet common. 
Defendant claims title under the confirmation of the common 
of Carondelet. The titles are the same in general as in the 
ease of Gamache v. Piquinot, 17 Mo. 315. 

The court, at the request of plaintiffs, gave the following 
instructions: “1. The jury are instructed that inhabitation, 
cultivation or possession of a part of a lot, claiming the 
whole, is in law a cultivation or possession of the whole lot 
claimed, within the intent and meaning of the act of Congress 
of 13th of June, 1812. 2. If the jury believe from the evi- 
dence that John B. Gamache, sr., was an inhabitant of the 
village of Carondelet prior to the 20th December, 1803 ; that 
he claimed, cultivated and possessed the tract of land in the 
petition mentioned, as an out-lot or cultivated field lot, ad- 
joining or belonging to said village, they will find for the 
plaintiff for one-fourth of the portion of said tract they shall 
find to have been in defendant’s possession at the commence- 
ment of this suit.”” The court refused the following instruc- 
tion asked by plaintiffs: “3. The jury are instructed that 
the defendant has given no such evidence of adverse posses- 
sion of the land in controversy in this case for more than 
twenty years prior to the commencement of this suit as is 
sufficient in law to constitute an adverse possession that can 
bar this suit.”” To which refusal plaintiff excepted. 

The court gave, at the request of defendants, the following 
instructions: “1. If the jury find that the land in contro- 
versy was claimed and used, under Spanish authority, by the 
inhabitants of Carondelet, as part of their common prior and 
up to the 20th day of December, 1803, and continued to be 
so used and claimed afterwards until the year 1813, and is 
in fact embraced by the survey of such common made by the 
authority of the United States as a part of such common, then 
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the plaintiff can not recover, and the jury ought to render a 
verdict for the defendant. 2. If the jury believe that Ga- 
mache, without any claim as proprietor, cultivated a patch of 
ground within the limits of the common of Carondelet, as 
claimed and used in Spanish times and as surveyed by the 
authority of the United States, he did not by the fact of such 
cultivation acquire a title to such ground as against the in- 
habitants of Carondelet. 3. If the jury find that Gamache 
presented a petition to the Spanish governor, asking for a 
grant for cultivation of a tract whereof the land in controver- 
sy is a part, and such petition was denied on the ground that 
the land asked for was reserved for commons, then such 
denial of the petition is evidence tending to show that a sub- 
sequent cultivation of a small part of the same tract by Ga- 
mache was had without any rightful claim thereto as proprie- 
tor. 4. If the jury find that Gamache, prior to 1803, pos- 
sessed or cultivated a piece of ground south of the common 
fields of Carondelet, still he did not thereby acquire any title 
that can avail in the present action, unless the jury are able 
to determine from the evidence with reasonable certainty the 
location of the piece of ground so cultivated or possessed. 5. 
If the jury find that a survey of the large tract of land called 
the Carondelet commons, embracing the land in controversy, 
was made by Rector, under the authority of the United 
States, and that the corners and lines of such survey were 
marked by visible monuments on the ground as early as the 
year 1817, and that the inhabitants of the town of Caronde- 
let from that time forward claimed the land embraced in 
such survey as their commons, and for more than twenty 
years next succeeding the 17th day of December, 1818, and 
up to this suit actually used the said land as commons, by 
felling timber and making hay thereon, and claiming the 
same up to the lines of said survey, and prosecuting persons 
for trespass thereon; the plaintiffs are thereby barred of 
their rights to recover in this action, and the jury will find 
for the defendant. 6. The act of 13th June, 1812, and the 
official survey read in evidence, known as Brown’s survey, 
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constitute a title in the inhabitants of Carondelet to the land 
embraced in the survey as effectual as a patent.” 
The jury found a verdict for defendant. 


Whittelsey, for appellants. 


I. The certificate of confirmation issued by Conway was 
illegal. The act of 1824 did not authorize the recorder to 
take proof of common. (Dent v. Bingham, 8 Mo. 579.) 
Hunt issued no certificate, and Conway had no power so to 
do in 1834.. (Gamache v. Piquinot, 17 Mo. 310; 16 How. 
471.) 

II. The hearsay testimony of old inhabitants was not legal 
evidence to prove title to common. (1 Greenl. Ev. 175; 1 
Stark on Ev. 2733.) 

III. The plaintiffs were not barred by the statute of lim- 
itations, for there had been no actual, visible or adverse pos- 
session of the premises until 1843. Carondelet was not 
incorporated until August 20,1832; consequently, no pre- 
scription could run for her, as none could run against her, 
before that date. (Reilly v. Chouquette, 18 Mo. 220.) The 
acts of individual inhabitants in cutting wood did not con- 
stitute an actual, or visible or continuous possession. (Har- 
rison v. Cachelin, 23 Mo. 624; Menkens v. Ovenhouse, 22 
Mo. 70; Cutter v. Waddingham, 22 Mo. 206.) The survey 
of Rector does not.appear to have been approved until 1855. 
The court erred, therefore, in refusing plaintiffs’ third and 
in giving defendants’ fifth instruction. User does not give 
title to common. It must rest upon the grant of the sover- 
eign authority. 

IV. There was no legal testimony to warrant the third 
instruction given at the request. of defendants. The papers 
filed with the board were not evidence as against Gamache 
and those claiming under him. His signature was not 
proven. The petition of the inhabitants asked for an exten- 
sion of their lands or common fields below the Des Peres, 
and they take for limit the land of Constant, which was at 
the Des Peres, The petition and answer only applied to 
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lands below the Des Peres, and did not embrace the land 
sued for. Historically we know that the common field 
reached down to the Des Peres. (Mackay v. Dillon, 4 How. 
—.) The land was not reserved for common by Trudeau, 
but to furnish wood, and that was not a grant of common. 
The third instruction is also erroneous for the reason that it 
leaves to the jury the construction of the petition. 


L. G. Picot, for respondent, cited Angell on Lim. 410, 
414; Gamache v. Piquinot, 17 Mo. 315; Le Bois v. Bram- 
mell, 4 How. 464. 


Scott, Judge, delivered the opinion of the court. 


The statute of limitations is made the turning point of this 
cause as it is presented by the record. We can not well see 
how Carondelet can claim commons under the statute or 
limitations, especially on a possession from the 17th March, 
1818. It has been thought for some time that the statute of 
limitations did not operate against the town until the time of 
her incorporation, which took place in August, 1832. If she 
could not sue for the want of an incorporation, it is not ob- 
vious how she could have been sued without one. It may be 
if one had gone into possession under her, he might have 
been turned out by an ejectment brought by one holding a 
better title than that under which the tenant claimed. But 
this does not seem important, as Carondelet, from the date 
of her incorporation, made claim to her commons more 
than twenty years before the institution of this suit. Its 
effect would be only to vary the terms of the instruction. 
How were the commons surveyed as appears from the plat 
of the survey? The survey included the entire village and 
the private claims within its boundaries. Ifthe instruction 
given at the instance of defendant is correct, then may not 
the village, under the statute of limitations, acquire title to 
all the unoccupied land within the survey by whatever title 
it may be held. There were valid private claims within the 
survey beyond all question. Would the acts supposed in the 
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fifth instruction give a title against those claims on the 
ground of an adverse possession in Carondelet for twenty 
years? A claim for commons within the boundaries of a 
survey is not inconsistent with the idea of private claims 
existing within its limits. Then the fact is known that a 
claim to commons is not necessarily hostile to private claims 
within its limits. How then were the facts set forth in the 
instruction notice to any one, who had a private claim within 
the outboundaries of the survey, of the assertion of a hostile 
right? Would it not be strange if Carondelet, putting a 
tenant in possession of a village lot to which she had no 
claim otherwise, should be permitted to defeat the owner’s 
action for the recovery of the possession of it, by proving’ 
Brown’s survey and introducing a witness who would show 
that the plaintiff knew Rector’s corners; that Carondelet 
always claimed commons, and that individuals below the 
Barracks had cut timber and made hay? The instruction 
given does not confine the acts of ownership exercised by 
Carondelet to the lot in controversy, but would deprive the 
owner of a lot in the village under the statute of limitations 
because individuals were seen felling trees or making hay 
two or three miles below. The instruction given relieves us 
from the task of examining the evidence in relation to the 
acts of ownership exercised by Carondelet over her commons, 
because it states the facts which will be sufficient to consti- 
tute an adverse possession in the opinion of the defendant. 

The certificate of confirmation issued by Recorder Conway 
was not properly evidence in the cause. The recorder of land 
titles, under the act of 26th May, 1824, had no authority to 
take any proof in relation to the extent or boundary of the 


commons, or of their use or occupation; consequently his cer- 
tificate could not be evidence of title. 


As there was no attempt to establish a right to commons 
by parol evidence as a ground of defence, the plaintiff could 
not have been affected by evidence to that effect. 

The first instruction given for the defendant did not place 
the claim to commons on user, but on the confirmation and 
survey, and no objection was made to those documents. 
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The third instruction is not obnoxions to the objections 
urged against it. The jury were the proper judges of the 
inferences of fact to be drawn from the papers. The legal 
effect of papers is to be determined by the court, but 
when documents are offered in evidence as the foundation 
of an inference of fact, whether such inference can be 
drawn from them is a question for the jury. The most authen- 
tic documents, when offered for such a purpose, become no 
more than mere letters or a written correspondence, which, 
when offered in evidence to prove a fact, are always to be 
interpreted by the jury. When documents are offered for 
such a purpose, they, like a written correspondence, may be 
explained by extrinsic evidence. The petition of Gamache, 
whether on behalf of himself or the inhabitants of the vil- 
lage, being made the foundation of an official act, it, to- 
gether with the act, was evidence for the jury, to have such 
weight as, under all the circumstances, they might deem it 
entitled to. 

The judgment is reversed and the cause remanded; the 
other judges concurring. 





Missouri INSTITUTE FOR THE EDUCATION OF THE BLIND, Re- 
spondent, v. How et al., Appellants. 


1. A clear intention to dedicate is necessary to constitute a dedication of 
land to the public. 

2. To authorize the presumption cf an intention to dedicate land to the pub- 
lic as a street, there must be either an acquiescence by the owner for twenty 
years in the free use and enjoyment of such land as a public street, or 
such clear, unequivocal and decisive acts as will amount to an explicit man- 
ifestation of his will to make a permanent abandonment and dedication 
thereof to the public. 


Appeal from St. Louis Land Court. 


This was an action in the nature of an action of trespass 
quere clausum fregit, instituted September 26, 1856, to 
recover damages for an alleged wrongful entry upon certain 



































256 


Sa ae 

















212 ST. LOUIS. 


Missouri Institute for the Education of the Blind v. How. 








premises described as block No. 3 in N. P. Taylor’s addition 
to St. Louis. The defendants, in their answer, pleaded, sub- 
stantially, not guilty; that plaintiff had no property in the 
locus in quo; and that the premises were a part of a public 
street, dedicated to public use prior to the alleged trespass 
by plaintiff and those under whom he claims. The gist of 
the defence is that the public had a right of way over the 
premises. 

The premises in controversy formerly belonged to William 
Christy. N.P. Taylor acquired title under said Christy in 
1837. In the deed of said Christy the land conveyed was 
described as lot No. 29 in the “ plan of apportionment” of 
his property among his children. Taylor subdivided said lot 
No. 29 into lots, and it formed part of “‘N. P. Taylor’s addi- 
tion to St. Louis.” The said lot 29 was designated as block 
No. 3 in the plat of said partition. In 1838 Taylor conveyed 
said block to Ruland. Ruland dying in 1850, the title passed 
to his heirs, under whom the plaintiff acquired title through 
various mesne conveyances in the year 1854. When Ruland 
purchased in the year 1838, he took possession and made 
enclosures, but did not enclose the portion (about 25 feet) 
on the west side of the block, which is the subject of contro- 
versy in this suit. During the same year, Ruland employed 
Cozzens (a surveyor) to survey the property in order to ascer- 
tain its true location. Cozzens made the survey, and in- 
formed Ruland that his lot (block 3) extended about 244 feet 
further west than he (Ruland) had supposed or had enclosed. 
Ruland, however, thought he had enclosed the ground he 
had purchased from Taylor, but said he was entitled to 218 
feet on Morgan street through to Franklin avenue. He in- 
sisted that he was entitled to 218 feet, and said that if any 
one claimed of him on the east, he should claim his quantity 
on the west. The same surveyor surveyed the premises 
again in 1846, with the same result. At the time Taylor 
laid out his addition, and up to the year 1856, the premises 
were without the limits of the city of St. Louis. At the 
time of the alleged trespass they were within said limits. 
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After the plaintiff acquired title, in the years 1855 and 1856, 
the plaintiff put up a new fence enclosing about 24 feet on 
the west that had not been previously enclosed. It is upon 
this piece of land that the defendants, How and Ruggles, 
entered, and removed this fence. Said How was, at the 
time, mayor of the city of St. Louis. Ruggles acted under 
and by orders of said mayor. 

The deeds constituting plaintiffs’ chain of title (executed 
by various parties since the death of Ruland) describe the 
property substantially alike, viz: As lots 1 to 14 inclusive, in 
block No. 8,in N. P. Taylor’s addition, fronting 218 feet on 
Morgan street, extending to Franklin avenue, bounded north 
by Franklin avenue, east by Swearingen, south by Morgan 
street, and west by Twentieth, sometimes called Nineteenth 
street. When division was made among the children of 
Christy and when Taylor acquired title to lot 29 in 1837, 
there was no street named or known on the west side of said 
lot, nor did Taylor, in making or platting his addition, name 
or recognize any street on the west of his addition. There 
was evidence tending to show that there was a street thirty 
feet wide on the west side of said block No. 8. There was 
some evidence tending to show that the public had used the 
locus in quo as a public street or thoroughfare. The evi- 
dence on this point was conflicting. 

The court, at the instance of plaintiff, gave the following 
instructions: “1. Unless the jury find from the evidence 
that the present or former proprietor of the premises in ques- 
tion did some affirmative act showing an intention to dedi- 
cate the same to public use as a highway, then the said 
premises have not become a highway, and the public have 
not acquired the right of way over the same. 2. Although 
the jury may find from the evidence that the defendant John 
How, at the time of the alleged trespass, was mayor of the 
city of St. Louis, and acted in his official capacity as such 
mayor in all that he did in respect to entering the premises 
in question ; and although his co-defendant, in all that he did 
in respect to said premises, acted under and in obedience to 
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the orders and directions of said mayor, yet they are liable 
to this action if the plaintiff was in possession and the de- 
fendants entered upon said premises against the consent of 
the plaintiff and tore down and removed the fence, unless 
there was at the time of the alleged entry a public road, 
street or public way over said premises ; and the burthen of 
showing that there was such a public road, street or public 
way rests on the defendants.” 

At the instance of the defendants, the court gave the fol- 
lowing: “3. That if the fence erected by the plaintiff was 
located in a public street, then the defendant, John How, as 
mayor of the city, had a right to cause the same to be re- 
moved. 4. That if the jury believe from the evidence that 
General Ruland, or those who claim under him, dedicated 
the land, upon which plaintiff erected the fence, to the public 
use, they will find for the defendants. 5. That no partic- 
ular form is necessary in the dedication of land to the public 
use; all that is required is the assent of the owner of the 
land, and the fact of its being used for the public purposes 
intended by the persons so dedicating it. 6. That to deter 
mine whether or not Ruland, or any person claiming under 
him, ever assented to the dedication of Nineteenth alias 
Twentieth street to the public use, the jury have a right to 
take into consideration all the facts and circumstances of the 
case in proof. 7. In order to constitute trespass by the de- 
fendants, it is necessary that the plaintiffs show themselves in 
possession of the land west of the original fence made by 
Ruland ; and if the plaintiffs have failed to show title to the 
ground or possession of the ground west of the original fence, 
they will find for the defendants.” 

Defendants asked the following instructions, which were 
refused : “1. If the jury believe from the evidence that Gen. 
Ruland caused lot No. 29 to be surveyed and directed the 
surveyor to commence in the centre of Twelfth street and 
run west, and caused the ground to be enclosed so as to em- 
brace all he claimed of said lot, and that the fence removed 
by the authorities was outside of such survey and in a street 
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called and known as Twentieth, alias Nineteenth street, they 
will find for defendant. 2. If the jury believe from the evi- 
dence that the street in controversy was used by the public 
with the assent of General Ruland, and that the deed from 
Ruland’s heirs to Greene’s trustees, and from Greene’s trus- 
tees to Greene, and the deed from Greene to Morrison, and 
from Morrison to plaintiff, calls for Twentieth alias Nine- 
teenth street as a western boundary, then they are estopped 
and precluded from asserting any ownership to the ground, on 
which plaintiff erected the fence, inconsistent with the right 
of the public to use the same. 38. That if the jury believe 
from the evidence that General Ruland permitted the ground 
lying west of the west fence to be used by the public as a 
street or highway, and that the same has been since used as 
a public street or highway up to the time that the plaintiff 
erected a fence thereon, then it is such a dedication of the 
said ground to the public as to preclude the plaintiff from 
recovering in this action. 4. If the jury believe from the 
evidence that the ground on which the plaintiff erected a 
fence, the removal of which is alleged as a trespass, was 
used as a public highway, and had been previously used by 
the public as a street, and that the plaintiff erected a fence 
thereon, and that plaintiff had no possession of said ground 
until the erection of said fence, and that the city authorities 
immediately after the erection of said fence caused the same 
to be removed, then the possession of the plaintiff was not 
such a possession as will entitle them to recover in this 
action.” 
The jury found for the plaintiff. 


Bay, for appellants. 


I. The court erred in giving the first instruction in behalf 
of plaintiff. No particular form is required in dedicating a 
street or highway to the public use. A mere acquiescence 
in the use of the land by the public is sufficient to author- 
ize @ jury to presume a dedication. (Angell on Highways, 
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118; Gould v. Glass, 19 Barb. 195; Regina v. Petrie, 30 
Eng. Law & Eq. R. 207; Jarvis v. Dean, 8 Bing. 417; 
Pritchard v. Atkinson, 4 N. H. 1; 11 East. 375; 6 Peters, 
440.) The court also erred in refusing the instructions 
asked by the defendants. 


Krum § Harding, for respondent. 








Scott, Judge, delivered the opinion of the court. 


The defendants have failed to establish any justification for 
the trespass with which they are charged. Their defence 
rested on the ground that there had been a dedication of 
the land to the public as a street. 

The vital principle of a dedication is the intention to dedi- 
eate; and whenever this is unequivocally manifested, the 
dedication, so far as the owner of the soil is concerned, has 
been made. (Angell on Highways, 113.) When the pro- 
prietor of town property lays it out into lots, with streets 
and alleys intersecting it, and sells lots with reference to the 
plat in which the same is so laid off, he thereby dedicates 
the streets and alleys to the public. There is some contra- 
riety of opinion as to the length of time the owner must 
acquiesce in the use of his property by the public before it 
can be said that he has made a dedication of it. In relation 
to this matter Chancellor Kent says, “If there be no other 
evidence of a grant or dedication than the presumption aris- 
ing from the fact of acquiescence on the part of the owner in 
the free use and enjoyment of the way as a public road, the 
period of twenty years, applicable to incorporeal rights, 
would be required as being the usual and analogous period 
of limitation. But if there were clear, unequivocal and de- 
cisive:acts of the owner, amounting to an explicit manifes- 
tation of his will to make a permanent abandonment and 
dedication of the land, those would be sufficient to estab- 
lish the dedication within.any intermediate period, and with- 
out any deed or other writing.” (3 Kent Comm. 451.) 
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Angell, on the same subject, says, “In a recent American 
case, it was held that, without some clear and unequivocal 
manifestation of an intention to dedicate, dedication would 
not be presumed until after the lapse of twenty years; and 
this seems to be the view more generally taken by the 
American courts.” (Angell on Highways, 116.) 

The lot in controversy, it seems, was not made a part of 
the city until some time in 1856. It is not pretended that 
Ruland was a founder of cities, dedicating streets, alleys 
and public places with a view of enhancing the value of the 
rest of his property or to induce purchasers to buy. He 
owned but a single lot, measuring 218 feet on two streets, 
and of the depth of the block separating them. He had 
just purchased it. The land on his west was vacant and 
unenclosed. He had no need of an outlet. Such being the 
circumstances, more direct and positive evidence of facts 
manifesting an intention to dedicate are necessary. Strong 
evidence should be required to raise a presumption that the 
owner of a lot just purchased would abandon to the public 
more than one-ninth of it, when at the time there was no 
necessity for, nor policy in, such act. It would have been 
time to make the dedication when the relative situation of 
his lot required such an act for his own convenience. Ru- 
land may have pointed out Nineteenth alias Twentieth street 
to Moulton. But, while doing this, he was claiming that 
the eastern boundary of his lot should be so projected, and 
it was in fact so projected, as to leave uncovered by his claim 
the ground now in controversy. A presumption is not easily 
indulged that a proprietor has abandoned that of which he 
is not aware that he is the owner. The idea of a dedication 
by Ruland is inconsistent with the testimony of Cozzens, a 
witness introduced by the defendant himself. The witness 
says Ruland always claimed 218 feet, the quantity he pur- 
chased. He told Ruland his eastern fence was not properly 
located. Ruland insisted that it was, and asserted that if he 
lost the ground on the east he would have his quantity on 
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the west. Ruland, while claiming on the east, could with 
no propriety assert any right to any unfenced land on the 
west ; for the quantity to which he was entitled being defi- 
nite, such a presumption would have weakened, if not de- 
stroyed, his claim on the east. Ifa proprietor is mistaken as 
to the location of his lot, and leaves a portion of it unen- 
closed, supposing that it is not covered by his claim, and 
afterwards ascertains his error, it would be hard in such a 
case to presume a dedication. In the case of Barraclough 
v. Johnson, 8 Ad. & Ellis, 99, Lord Denman said, “ A dedi- 
cation must be made with an intention to dedicate. The 
mere acting so as to lead persons into the supposition that 
the way is dedicated does not amount to a dedication, if 
there be an agreement which explains the transaction.” 

There is nothing in the record that warrants the supposi- 
tion, nor is such a view of the case presented by any of the 
instructions, that Ruland really mtended to give a street on 
the west, and only claimed on the east in the hope of obtain- 
ing an indemnity for what he had determined to relinquish 
for his own convenience on the west. 

If we take the entire description of the lot as contained in 
the several deeds under which the plaintiff claims, we will 
find that it furnishes no evidence in support of the preten- 
sions of the defendant. On the contrary, it shows that there 
was no intention on the part of the several grantors in those 
deeds to relinquish any part of the lot. The circumstances 
relied on to show an intent to dedicate is the call for a street 
on the west in the deeds. But that call does not show that 
it was the intention that the street should be opened by lay 
ing it out on a portion of the lot. The contrary is clearly 
manifest. All the deeds refer toa plan on record. That 
plan shows that Ruland’s lot fronted 218 feet on Morgan 
street; and the same number on Franklin avenue. The 
space between these streets was divided by an alley, thus 
forming two lots, one fronting on Morgan strect and the 
other on Franklin avenue. These two lots, having a front 
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each of two hundred and eighteen feet, were severally sub- 
divided into seven smaller lots—one with a front of 32 feet, 
and the rest with 31 feet each—making the aggregate 218 
feet. By laying out the street on the lot, two of these smaller 
lots would be reduced into narrow slips not exceeding five 
or six feet in front. But it appears from the evidence 
that at the date of the deeds referred to, (for they were 
made after the death of Ruland,) there was a street west of 
the ground and adjoining it. This street was laid out by the 
commissioners appointed to make partition among the heirs 
of Wm. Christy, to whom the unenclosed land on the west 
belonged. The street laid out according to the plat was 
only 80 feet, but still it was sufficient to answer the call. 

According to the principles stated in this opinion as derived 
from able commentators on our laws, it will not be necessary 
for us to determine whether acquiescence is a negative or 
affirmative act. The time relied on as raising a presump- 
tion of dedication from user is far short of twenty years, 
and there is no other circumstance in the case from which it 
would be warrantable to declare that there was a dedication 
within that period. There was no error in the first instruc- 
tion given for the plaintiff, and there could have been but 
little cause of complaint had the law been as the defendant 
supposed when the instructions given on his behalf are con- 
sidered in connexion with it. Notwithstanding the case of 
Regina v. Petrie, 30 Eng. Law & Eq. R. 217, Angell states 
the American law to be as it has been assumed in this 
opinion. - 

In the refusal to give the rejected instructions asked by 
the defendant, there is no error. The judgment is affirmed ; 
the other judges concur. 
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Watson eft al., Respondents, v. BIssELL, Appellant. 


1. Where the possession of land by a party in whose favor it is sought to 
invoke the presumption of a deed is entirely consistent with title in 

- another—as where a father (in whose behalf the presumption is invoked as 
against his son and the son’s heirs) is in possession of land during the 
minority of the son, or after the death of the son, at which time the law 
devolved a life interest in the land of the son upon the father—such pos- 
session will not authorize the presumption of a conveyance. 

2. Declarations of a person in possession of land as a life tenant can not be 
received in evidence to elevate his life estate into an estate in fee. 


Appeal from St. Louis Land Court. 


This was an action to recover possession of three fifty-fifths 
of a tract of land confirmed to Leon N. St. Cyr. There 
was a recovery had as to one fifty-fifth of said tract of land 
in behalf of Virginia Christy, one of the plaintiffs. The 
other plaintiffs were cut off by the rulings of the court on 
the statute of limitations. With respect to said Virginia, it 
was admitted that if she was entitled to recover she was 
entitled to recover one fifty-fifth part. It appeared that Vir- 
ginia Christy was a daughter of Israel Reed Christy, who 
was a son of William Christy, who died in 1839; that said 
William and his wife Constance had five children including 
said Israel, all of whom survived their mother, who died in 
1822 or 1823; that said Virginia was the only surviving 
child of said Israel, and was ten years old at the time of the 
trial. Said Constance, the mother of Israel, was the daughter 
of Hyacynth St. Cyr, who had twelve children, one of whom 
was Leon N. St. Cyr, who was born in 1787, and who about 
the year 1809 went away and was never heard of again, and 
was supposed to have been drowned in the Mississippi river. 
The father and mother of said Leon N. St. Cyr died in 1826. 
Israel Reed Christy was born in 1816 and died in 1851. 
Constance, wife of William Christy, was born in November, 
1785, and was married in 1807. The land sought to be re- 
covered was confirmed to said Leon N. St. Cyr. It appeared 
in evidence that Hyacynth St. Cyr was in possession of this 
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land from about 1800 or 1802 until 1817, when he conveyed 
the same to Joseph Brazeau, from whom defendant has a 
regular chain of title. The defendant offered to prove that 
Hyacynth St. Cyr (the father) claimed the land in question 
as his own and publicly declared that it belonged to him 
from 1802 to 1817, when he sold to Brazeau. The court 
excluded this testimony. 

It is deemed unnecessary to set forth the instructions given 
and refused. The court refused to give certain instructions 
asked by defendant authorizing the jury to presume title in 
Hyacynth St. Cyr at the date of the deed to Brazeau. 


Krum & Harding, for appellant. 


I. A state of facts was shown in evidence from which a deed 
to or title in fee in Hyacynth St. Cyr might have been presum- 
ed by the jury. The instructions based hypothetically on these 
facts should have been given. (16 Pick. 187; 17 id. 255; 
1 Harr. & Jo. 527; Dessaunier v.. Murphy, 22 Mo. 95; 2 
Swan, 27, 109; 7 Rich., S. C., 353; 13 Ired. 262; 2 
Strobh. 141; 2 Rich. 19; 7 Ired. 185; 1 Turn. & Rus. 
107; 2 Taunt. 156 ; 5 J. J. Marsh. 545; 3 Johns. Ch. 129; 
20 Ohio, 231; 3 Strobh. 598, 501; 9 Yerg. 455; 5 Dev. & 
Bat. 407.) 

II. The evidence excluded was competent. 


Breckinridge & Page, for respondent. 


I. The instruction given stated the law properly to the 
jury. (Geyer’s Dig. 474, 478; 2 Am. State Papers, 455-6 ; 
2 id. 298, 8 Mo. 528; Hogan v. Page, 22 Mo. 63; Mercier 
v. Letcher, 22 Mo. 66; Berthold v. McDonald, 24 Mo. 1338 ; 
15 Mo. 87; 1 Terr. Laws, p. 129, 401; 5 Humph. 117; 1 
R. C. 1855, p. 692; R. C. 1825, tit. Limitations, § 2 & 3.) 

If. This was no case for the presumption of a deed. The 
instructions asked by defendant were properly refused. They 
asked the court to advise the jury to presume a deed from 
acts of ownership by a father over the property of a minor 
son in the first place, and afterwards by a life-tenant and his 

15—voL. xxvi. 


vied 
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grantee. The facts from which such presumption is asked 
to be drawn are perfectly consistent with plaintiff’s title. 
(1 Greenl. Ev. § 46, 17; 1 Phil. Ev. 161-2; 1 Cow. & 
Hill’s Notes, 356, 365; Dessaunier v. Murphy, 22 Mo. 105; 
Cowp. 214; Sumner v. Child, 2 Conn. 615 ; 19 Mo. 360.) 
The other instructions were properly refused. 

III. The court properly excluded the declarations of Hy- 
acynth St. Cyr. (9 Mo. 797; 21 Mo. 522; 16 Mo. 242.) 


Napron, Judge, delivered the opinion of the court. 


We can not perceive any thing in the circumstances of this 
case which would warrant a court or jury in presuming a 
deed from Leon N. St. Cyr to the father Hyacynth St. Cyr. 
On the contrary, such a presumption would neither consist 
with the facts proved or admitted relative to possession, or 
with the deed from the elder St. Cyr to Brazeau. The acts 
of ownership exercised by Hyacynth St. Cyr during the life 
and minority of his son, and whilst his son lived with him, 
are entirely consistent with the title of the son, and the pos- 
session and ownership after the death of Leon in 1809 were 
also consistent with his own title. He had a life estate in 
the land. The deed to Brazeau in 1817 is totally inconsis- 
tent with the existence of a conveyance from Leon to Hy- 
acynth previous to 1809, since the deed itself refers to no 
such conveyance, and the title conveyed is not pretended to 
have been derived in that way, but by the death of Leon 
without issue in 1809. As this deed to Brazeau was a con- 
veyance under the statute of uses, which could only convey 
such title as the grantor had, it did not create a forfeiture of 
the life estate. (Cruise Dig. —.) Consequently, until the 
death of Hyacynth St. Cyr in 1826, there was no possession 
adverse to the rights of the brothers and sisters of Leon St. 
Cyr, whose title never accrued until that time. If then 
coverture or infancy or other disability prevented the run- 
ning of the statute of limitations, as the jury under the in- 
structions have found, the plaintiff was entitled to recover. 
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In our examination of the doctrine of presuming deeds we 
have not observed any case in which a court would permit a 
deed to be presumed where the ancient possession proved 
was entirely consistent with the title papers in evidence, and 
the adverse possession had not run long enough to bar it. 
(Waggoner v. Waggoner, 4 Mon. 547.) 

The evidence offered by the defendants of declarations of 
Hyacynth St. Cyr, whilst in possession, intended to elevate 
his life estate into a fee simple, were properly rejected. (Bel- 
den v. Turner, 9 Mo. 797.) 

The instructions on the subject of proving the ouster were 
also properly refused. (Peterson v. Laik, 24 Mo. 641.) The 
judgment is affirmed. 


[END OF MARCH TERM. ] 
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MorsE, Respondent, v. BRowNFIELD, Appellant. 


1. The technical rules of practice are not applicable to proceedings before jus- 
tices of the peace. 

2. Where in the trial, before a justice of the peace, of an issue raised by an in- 
terplea in an attachment suit, the justice entered on his docket the verdict of 
the jury but omitted to render judgment on it, and the interpleader appealed 
to the circuit court, where the appeal was dismissed for want of a judgment 
by the justice ; held, that such dismissal was improper. 


Appeal from Pulaski Circuit Court. 


Mitchell § Wingo, for appellant, cited Franse v. Owens, 
25 Mo. 329; Rutherford v. Wimer, 3 Mo. 12. 


RICHARDSON, Judge, delivered the opinion of the court. 


The history of this controversy is so briefly narrated in the 
record that it is impossible to see its real merits. It appears 
however that it is a suit by attachment commenced before a 
justice of the peace, and that the main issue was made by 
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the interplea of Brownfield, who claimed the property in the 
hands of the garnishee. The issue was tried by a jury, who 
found against the claim, and thereupon the interpleader ap- 
pealed to the circuit court. The verdict was entered by the 
justice on his docket, but he omitted to render judgment on 
it, and for that reason the appeal was dismissed. 

It would be unwise and unsafe to apply technical rules to 
proceedings in justices’ courts, and therefore forms are dis- 
regarded when it can be seen that the law has been substan- 
tially observed. 

A justice of the peace is required to enter the verdict of 
a jury on his docket and to render judgment accordingly ; 
and, having no control over verdicts and no discretion to 
exercise on the subject, the duty of giving judgment on a 
verdict is peremptory and ministerial in its character. It has 
therefore been decided that the effect of a formal judgment 
ought to be given to a verdict as soon as it is entered on a 
justice’s docket. (Rutherford v. Wimer, 3 Mo. 12; Franse 
v. Owens, 25 Mo. 329.) 

The other judges concurring, the judgment will be re- 
versed and the cause remanded. 


Wiuturams & WyaAN v. THE JUDGE OF THE COOPER COURT OF 
Common PLEAS. 


1. A mandamus, as a general rule, will not issue unless the party asking it 
has a clear right and no other specific legal remedy ; it will not be granted 
to bring under review the proceedings of an inferior court on the ground 
of error, and therefore it will be refused in a case in which a writ of error 
will lie, or where the party can be redressed by appeal. 


Stephens & Vest, for petitioners. 


I. The court properly assessed the damages and rendered 
judgment at the first term. (20 Mo. 96; R. C. 1855, p. 
356, 1222; 24 Mo. 27; 6 J. J. Marsh. 354; 4 Monr. 415; 
1 B. Mon. 150 ; 22 Mo. 483; 6 How. Pract. R. 326.) 
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Il. The attorneys who filed the motion, in the name of 
defendant, to set aside the judgment and quash the execution, 
had no right to appear for the defendant or to make any 
such motion. (Keith v. Wilson, 6 Mo. 435; 8 Monr. 190.) 


RICHARDSON, Judge, delivered the opinion of the court. 


Williams and Wyan filed their petition in the Cooper court 
of common pleas, on an open account for lumber sold and 
delivered, against the Central Agricultural Society, which is 
a corporation, but the summons was issued against N. G. 
Elliott and Wm. H. Trigg. At the return term of the writ 
an entry appears in these words: “ The defendant, by N. G. 
Elliott, the president of said society, now here enters its ap- 
pearance and waives its right to a continuance.” 

Afterwards, during the same term, the record shows that 
the parties came, and by consent submitted the case to the 
court ; whereupon the damages were assessed without a jury, 
and final judgment rendered, for the amount claimed in the 
petition. On this judgment an execution was issued, and at 
the return term thereof, in January, the defendant appeared 
by attorney, and on its motion, after notice to the plaintiffs, 
the court quashed the execution and set aside the judgment 
rendered at the previous November term. To this decision 
the plaintiffs excepted and filed their motion for an alias 
execution, which was denied, and they now apply for a man- 
damus to compel the court to issue another execution. 

The writ in this case was void because it was not issued 
against the defendant; but as the president was the proper 
officer on whom to serve any process against the defendant, 
(1 R. C. 1855, p. 876,) his appearance in court on behalf of 
the society was sufficient to give the court jurisdiction of the 
parties and the cause. (Chamberlin v. Mammoth Mining 
Co. 20 Mo. 96.) 

Any irregularity in giving final judgment at the return 
term was cured by the mutual consent of the parties ; 
(Boernstein v, Heinrichs, 24 Mo. 27 ;) and, conceding that it 
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was improper to assess the damages before a default had 
been taken, the judgment was not void for that reason. 
During the term at which the judgment was rendered the 
power existed to modify or vacate it, as the record remained 
in the breast of the court ; but as the judgment was not void, 
and at most was only erroneous, we think that the court 
improperly set it aside. (Ashby v. Glasgow, 7 Mo. 320; 
Hill v. City of St. Louis, 20 Mo. 584.) The effect of the 
order made at the January term quashing the execution and 
vacating the judgment of the previous term was to dismiss the 
suit, and it therefore operated as a final judgment, on whieh 
a writ of error will lie. It is a general rule that a manda- 
mus will not issue unless the party asking it has a clear 
right and no other specific legal remedy. It will not be 
granted to bring under review the proceedings of an inferior 
court on the ground of error, and therefore it will be refused 
in a case in which a writ of error will lie, or where the party 
can be redressed by appeal. (6 Bacon’s Abr. tit. Manda- 
mus, C.; Hoyt ex parte 18 Pet. 279; Nelson ex parte, 1 
Cow. 417; People v. Judges of Dutchess, 20 Wend. 658; 
Gordon ex parte, 2 Hill, 363; The Councils of Reading vy. 
Commonwealth, 11 Penn. 196; James v. Comm’rs of Bucks 
Co. 18 Penn. 72; Marshall v. State, 1 Smith, 17.) 

The petition will be overruled. The other judges concur. 





Martin, Respondent, v. MarTIN’s ADMINISTRATOR, ef al., 
Appellants. 
1. A finding of the facts made by a court in a suit instituted since the revised 


code of 1855 went into effect, being unauthorized by law, forms no part of 
the record of the cause and can not be referred to in the supreme court for 


any purpose. 
2. Amendments should be liberally allowed in furtherance of justice. 


Appeal from Platte Circuit Court. 


Spratt §- Merryman, for appellants. 
I. The court erred in not permitting defendants to amend 
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their pleading so as to include the sum of sixty dollars proven 
to have been paid on said notes. 


Ewing, for respondent. 


I. The court had no right to allow the amendment. It 
was proposed after the evidence was closed, and changed the 
defence in matter of substance. (2 R. C. 1855, p. 1855, 
sec. 3.) But had it been such an amendment as the court 
in its discretion could have permitted, the refusal to do so 
would not be interfered with by this court. Amendments 
are peculiarly within the discretion of the inferior courts. 
(16 Mo. 226; 21 Mo. 535; 23 Mo. 227.) 


RICHARDSON, Judge, delivered the opinion of the court. 


The practice of finding the facts in cases tried by the court 
without the intervention of a jury no longer obtains, and 
such cases, in which instructions are neither asked nor given, 
will not be reviewed in this court except on questions of law 
duly saved during the progress of a trial; and the finding of 
facts by the court can not be referred to for any legitimate 
purpose, as it has not properly any place under the present 
law in the record. A case then submitted to the court 
without a jury must be treated in all respects as if it had 
been tried by a jury, and this court will not interfere except 
for such errors as will authorize the reversal of a judgment 
on the verdict of a jury. This point has been so often de- 
cided that it is too well settled to be discussed. 

This case was submitted to the court without instructions, 
and only two questions are presented in the record, which 
are, first, the refusal to permit the defendants to amend their 
answer, and, secondly, the overruling of the motion for a 
new trial. In regard to the latter, it is sufficient to say that 
the evidence is not of such a preponderating character as to 
warrant the conclusion that it did not support the judgment ; 
but as to the other exception, we think it was well taken. 

The object of the suit was to foreclose a mortgage given 
to secure two promissory notes. The mortgagors sold the 
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property after the execution of the mortgage, and their ven- 
dees were made defendants, who set up in their answer sev- 
eral payments that had been made on the notes. The plain- 
tiff’s agent, on his examination as a witness, not only proved 
the payment, on the plaintiffs’ account, of one hundred and 
seventy-five dollars to Wilcox, as a credit on the notes, which 
was set up in the answer and denied by the plaintiff, but he 
also proved the additional payment of sixty dollars which 
had been received as a credit on the mortgaged debt; there- 
upon, when this fact was disclosed on the trial the defendants 
asked leave to amend their answer so as to include this sum, 
but the court refused to allow the amendment. 

The purchasers of the mortgaged premises having acquired 
the property subject to a lien, were directly interested in re- 
ducing the amount of the incumbrance, and they had the 
right to have any payments applied to its extinguishment 
which had been made on account of it. They were not pre- 
sumed to know all the payments that had been made by the 
mortgagors, and they had no motive to suppress, until the 
trial, the knowledge of any payments that belonged to the 
debt ; and as the credits to which the debt was entitled could 
not properly be claimed as set-offs, but were only available 
n a defence as payments, the effect of refusing the amend- 
ment was practically a gratuity of sixty dollars to the plain- 
tiff, and an absolute loss to the defendants. 

Our liberal system of practice encourages amendments 
when they can be made to aid the administration of justice 
consistently with the rules of law and the rights of the par- 
ties; (2 R. C. 1855, p. 1253;) and, though it is with great 
hesitation that this court will interfere with the exercise of 
the discretion of inferior courts on this subject, we think 
that the circumstances of this case call for our interposition. 
The amendment, of course, should only have been made on 
terms that would have prevented a surprise or an injury to 
the plaintiff. 

The judgment will be reversed, and the plaintiff having 
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remitted sixty dollars, to be credited at the time it was 
paid, judgment will be rendered in this court, deducting the 
credits allowed in the circuit court and the said sixty dol- 
lars. Judge Napton concurs. 


Scorr, Judge. I concur in reversing the judgment and 
for rendering judgment in this court. 





Brostus, Appellant, v. McGaucu, Respondent. 


1. In cases commenced since the revised code of 1855 went into effect, (May 
1, 1856,) the courts are not authorized to make findings of facts; if made, 
they do not form part of the record, and will not be regarded by the supreme 
court for any purpose. 


Appeal from Daviess Circuit Court. 
E. B. Ewing, for appellant. 
RICHARDSON, Judge, delivered the opinion of the court. 


The practice of finding the facts in cases tried without a 
jury has been abolished, and in a case therefore commenced 
since the revised statutes of 1855 took effect, the finding of 
the facts by the court can not be regarded for any purpose, 
as it has no place in the record. (Martin v. Martin’s adm’r, 
27 Mo. 227.) Under the code of 1849 the finding was re- 
quired to state facts and not the evidence ; and it was never 
the office of a finding to set out the evidence, and it was 
never treated as a bill of exceptions containing the evidence. 
The record in the case calls for a bill of exceptions, but an 
examination of it will show that none of the evidence is pre- 
served unless it can be inferred from the finding. The evi- 
dence then not being preserved, the instructions can not be 
reviewed. (State v. Vaughn, 22 Mo. 20.) The other judges 
concurring, the judgment will be affirmed. 
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Tue State, Respondent, v. Grecory, Appellant. 


1. An indictment, founded on section 1 of the act regulating dram-shops, 
charging that the defendant, on, &c., at, &c., sold intoxicating liquors, 
to-wit, one quart of whisky, ‘“‘ without having any license for that purpose 
continuing in force during all that time authorizing him so to do,” &e., is 
sufficient ; it sufficiently negatives any legal authority on the part of defen- 
dant to sell intoxicating liquors. 


Appeal from Laclede Circuit Court. 


Wood, for appellant. 


I. The court erred in overruling the motions to quash and 
in arrest. (State v. Brown, 8 Mo. 210; Neals v. State, 10 
Mo. 499; State v. Black, 9 Mo. 681.) The indictment must 
negative every license specifically authorizing the sale of in- 
toxicating liquors; (State v. Haden, 15 Mo. 447;) also 
every other legal authority for selling. (24 Mo. 363; State 
v. Sutton, 25 Mo. 300; see also 1 R. C. 1855, p. 685.) 


Ewing, (attorney general,) for respondent. 


I. The indictment was good. 
RICHARDSON, Judge, delivered the opinion of the court. 


The defendant was indicted under the first section of the 
act concerning dram-shops, which declares that “ no person 
shall directly or indirectly sell intoxicating liquors in any 
quantity less than one gallon without taking out a license as 
a dram-shop keeper. (R. C. 1855, p. 683.) The indict- 
ment charges that the defendant, on the Ist of August, 
1857, at Laclede county, sold intoxicating liquors, to-wit, 
one quart of whisky ‘ without having any license for that 
purpose continuing in force during all that time authorizing 
him so todo,” &e. It was objected, in the motions to quash 
and in arrest, that the indictment did not sufficiently deny 
any legal authority to the defendant to sell intoxicating 
liquors ; but we think the right to sell is sufficiently nega- 
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tived by the averment that the defendant did not have any 
license for that purpose. The 18th section of the dram-shop 
law contains an exception to the general prohibition, and 
permits intoxicating liquors to be sold in any quantity not 
less than a quart at the place where made, provided that the 
maker or seller does not permit the same to be drank at the 
place of sale. The exception is by way of proviso, and need 
not be noticed in the indictment, but must be insisted on as 
a defence. (Tracy & Wakrendorff v. State,3 Mo.1.) The 
judgment will be affirmed ; the other judges concurring. 


THE State, Respondent, v. CraBTREE, Appellant. 


1. An indictment founded on the 36th section of the 8th article of the act 
concerning crimes and punishments (R. C. 1855, p. 631) charging that the 
defendant, on, &c., at, &c., ‘did then and there unlawfully keep open a gro- 
cery by then and there-permitting persons to enter said grocery and then 
and there to drink intoxicating liquors,”’ is good. 

2. To authorize the conviction of a grocery-keeper on such an indictment, it 
is not sufficient that he permits persons to enter his grocery on Sunday and 
to drink intoxicating liquors there; it must appear that the acts done by 
him are done for the accommodation of customers and in continuation of 
the usual business of the week. 


Appeal from Laclede Circuit Court. 


Wright, for respondent. 

I. Both counts in the indictment are bad. The motion to 
quash should have been sustained. 

II. The instructions on the part of the State were wrong, 
and those asked by defendant should have been given. 


Ewing, (attorney general) for the State. 


I. The indictment is sufficient. (R. C. 1855, p. 681, sec. 
36; State v. Buford, 10 Mo. 703; State v. Sutton, 24 Mo. 
377.) The instructions given to the jury presented the law 
of the case fairly to the jury. The instructions refused were 
not the law. 
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NapTon, Judge, delivered the opinion of the court. 


This indictment was for a breach of the 36th section of 
the 8th article of the act concerning crimes and punishments. 
That section prohibits, under a penalty, “exposing to sale any 
goods, wares or merchandise; keeping open any ale or por- 
ter house, grocery or tippling-shop ; and selling or retailing 
any fermented or distilled liquor, on the first day of the week, 
commonly called Sunday.” 

The indictment charged that the defendant, on, &c., at, 
&c., did then and there unlawfully keep open a grocery by 
then and there permitting persons to enter said grocery and 
then and there to drink intoxicating liquors.” The proof 
was that the witness and others opened the door of defen- 
dant’s grocery, went in and immediately shut the door after 
them; that two of them took adram; that defendant set 
out the liquor ; that defendant did not sell the liquor; that 
the door of the grocery had been shut previously to the en- 
trance of witness and his friends, and that it was not permit- 
ted to stand open. The court instructed the jury as follows: 
‘‘1. If the jury shall believe from the evidence that defen- 
dant at any time within one year before the finding of the 
indictment, and within the county of Laclede, kept open a 
grocery upon the first day of the week, commonly called 
Sunday, they should find the defendant guilty. 2. If the 
defendant was the keeper of a grocery and permitted persons 
to enter it on Sunday and to drink intoxicating liquors in 
such grocery, it was keeping open such grocery within the 
meaning of the statute.” The defendant asked several in- 
structions, which in substance were designed to declare the 
law to be that the facts proved by the witness and referred 
to in the instructions given would not themselves constitute 
the offence punished by the act unless the jury were satis- 
fied that such acts were done or permitted with a view to 
evade the law, or to allure customers, or to carry on his 
usual business. These instructions were refused and a ver- 
dict was found against the defendant. 
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The indictment we think sufficient, as the charge is in the 
words of the statute, and the definition of the offence at- 
tempted may be rejected as surplusage. Nor are we pre- 
pared to say that the evidence was not sufficient to justify 
a verdict ; but we think the defendant’s instructions should 
have been, given or some explanations equivalent thereto. 
The object of this statute is very plain; it is to prohibit a 
continuance of certain employments on Sunday under cer- 
tain named penalties. All traffic in merchandise of every 
description is to cease on Sunday, and all retailers or venders 
of liquors are to cease their occupation on that day. It is of 
no consequence whether the door of the grocery or dram- 
shop is kept open or shut. If the business of the week is 
carried on openly or secretly the law is broken. A grocery- 
keeper, under the present law, has no authority to retail 
spirituous liquors at any time. The simple fact that he 
permits one or more acquaintances to enter his grocery and 
drink spirituous liquors on Sunday is not of itself a breach 
of this law. It may be of another. It. may be evidence 
and very sufficient evidence to authorize a conviction under 
this law, depending upon circumstances and motives to be 
determined on by the jury. If the jury are satisfied that 
such acts are done for the accommodation of customers and 
are, in truth, a continuation of the usual occupation of the 
week, they may very well find the defendant guilty. 

There may be attempted evasions of the law, and the jury 
must judge of these matters ; but it is very obvious that the 
defendant may have dene every thing which is hypothetically 
stated in the instructions given by the court, and yet totally 
innocent of a violation of the Sabbath. Juries are however 
very likely to be able to draw correct conclusions upon such 
evidence, and can readily understand the motives of certain 
acts. But the jury must have an opportunity of passing 
upon the intent as well as the acts. 

The court in this case did not allow the question of intent 
to goto the jury. Very likely the verdict would have been 
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the same ; but we can not know how this might have been, 
and must therefore reverse the judgment and remand the 
cause ; the gther judges concur. 


Bancerort, Plaintiff in Error, v. Brunine, defendant in Error. 


1. Case affirmed because no exceptions were saved. 
Error to Buchanan Court of Common Pleas. 


Loan, for plaintiff in error. 
Gardenhire, for defendant in error. 


RICHARDSON, Judge, delivered the opinion of the court. 


This case was tried by the court without a jury. No 
exceptions were taken during the progress of the trial, and 
the court was not called on to make any declaration of law 
touching the case. So that nothing was saved that will 
authorize the interposition of this court. The judgment will 
be affirmed; the other judges concurring. 


Barton, Plaintiff in Error, v. Murrain, Defendant in Error. 


1. An exemplification of a patent certified by the Commissioner of the Gen- 
eral Land Office, may be received in evidence without proof of the loss of 
the original patent. 

2. Under the general law of the state certified copies of deeds of conveyance 
may be received in evidence upon proof that the originals are not “ within 
the power” of the party offering such copies—that is, not within his con- 
trol or possession, nor in the possession of his agent, servant or bailee. 

3. Where, however, deeds conveying portions of the military bounty land in 
this state are executed in other states of the Union, and acknowledged and 
proved in accordance with the laws and usages of such states and not in 
accordance with the law of this state, certified copies of such deeds can be 
read in evidence only upon proof of the loss or destruction of the original. 

4. The loss of such instruments should be presumed if it appear that search 

has been made in the proper places and by the proper persons, and that 

they can not be found after due diligence has been used in looking for them. 
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Error to Linn Circuit Court. 


This was an action to recover possession of a tract of one 
hundred and sixty acres of land. In support of her title the 
plaintiff introduced in evidence, against the objection of de- 
fendant, an exemplification of a patent to one Aaron Dres- 
ser certified by the Commissioner of the General Land 
Office. Certain preliminary proof was offered and received 
with a yiew to show the loss of the original. 

The plaintiff then offered in evidence a copy of a deed 
executed by Aaron Dresser in favor of one Romulus Riggs. 
The copy was certified by the clerk of the circuit court of 
Howard county, in the state of Missouri. The offering of 
this certified copy in evidence was accompanied by the fol- 
lowing preliminary proof: Thomas Shackelford, a witness, 
stated that he had requested one Stephen Donohoe, now 
dead, to apply to the administrator of William Rector’s estate 
in St. Louis county for the title papers relating to the tract 
in controversy ; that Donohoe informed him that he had so 
applied, and was informed that the papers belonging to said 
estate were in the clerk’s office ; that he applied to the clerk, 
who made search, and informed him that all the title papers 
belonging to Rector’s estate had been abstracted from the 
office ; that after the death of Donohoe he wrote several let- 
ters for Wharton R. Barton and requested him to send them 
to St. Louis and have inquiry made for said title papers, 
also, a letter to be forwarded to Romulus Riggs, Baltimore, 
making inquiry for said deed from Dresser to Riggs; that 
he had a letter from St. Louis stating that no trace of said 
deed could be found. Wharton R. Barton testified that he 
forwarded letters to St. Louis and Baltimore making inqui- 
ries for the deed from Dresser to Riggs ; that he received no 
answer from Riggs. This deed of Dresser was acknowledged 
in the state of Massachusetts before a justice of the peace. 
The defendant contended that the official character of the 
justice was defectively certified or authenticated. The court, 
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on the objection of defendant, excluded the deed ; where- 
upon the plaintiff took a nonsuit, with leave, &c. 


Shackelford, for plaintiff in error. 


I. The land in dispute being a part of the military bounty 
land, the deed was admissible in evidence. (R.C. 18—, p. 
866, sec. 51.) The deed was made in Massachusetts, and 
by the law of that state was properly acknowledged before a 
justice of the peace. It was properly admitted to record 
without further proof. It was admissible in evidence. with- 
out any certificate of the clerk to the official character of 
the justice. The law of Massachusetts did not require such 
a certificate. 

II. Even if the certificate was necessary, the certificate 
accompanying the deed is sufficient. 

III. The preliminary proof was amply sufficient. 


Harris §& Boardman, for defendant in error. 


I. The preliminary proof was insufficient. 

II. The certificate of George Bradbury to the official 
character of the justice is insufficient. He styles himself 
clerk of the “ judicial courts,’ and says that he affixed the 
seal of the “county.” It does not appear that he had 
authority to use the seal of the county. There is no copy or 
representation of his official seal. 


RIcHARDSON, Judge, delivered the opinion of the court. 


The exemplification of the patent certified by the Commis- 
sioner of the General Land Office was properly received in 
evidence without proof of the loss of the original; and it is 
said to be evidence of as high a nature as the original, as it 
is a recognition by the government itself of the validity of 
its own grant under its own seal. (Patterson v. Winn, 5 
Pet. 242.) But we think that the copy of the deed from 
the patentee to Riggs was properly rejected. 

When there is no ground of suspicion that a paper is in- 
tentionally withheld, and there is no apparent motive for 

16—VOL. XXVII. 
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deception, the courts are very liberal in regard to secondary 
evidence. Thus, it has been held that a party claiming 
under a warranty deed is not presumed to hold the title 
papers anterior to his own deed, because they are supposed 
to be in the hands of his warrantor, who retains them for his 
own protection; (Lord Buckhast v. Fenner, 1 Coke, R. 1; 
Jackson v. Woolsey, 11 John. 453; Eaton v. Campbell, 7 
Pick. 10; Cook, lessee, v. Hunter, 2 Tenn. 113;) and in 
such cases copies may be read; also, that a purchaser at a 
sheriff’s sale may give copies in evidence when it is necessary 
to deduce the title of the person whose property has been 
sold, because he is only privy in estate and is not supposed 
to have the custody of the original; (Den, d. v. Hilliard, 
2 Murph. 270;) and that a copy is admissible when the 
grantee, who is presumed to have the original, is out of the 
state ; (Boone v. Dyke, 3 Mon. 532; 7 Pick. 10;) or the 
paper is in the hands of a third person under such circum- 
stances that the law will not compel him to produce it, or 
that he is beyond the process of the court. (United States 
v. Reyburn, 6 Pet. 352.) 

In reference to instruments conveying or affecting real 
estate in this state, which are acknowledged or proved, cer- 
tified and recorded, pursuant to the general law on the sub- 
ject, the same spirit of liberality is indicated in the 46th 
section of our act concerning conveyances, (1 R. C. 1855, 
p- 365,) which declares that when it shall be shown to the 
court by the oath or affidavit of the party wishing to use a 
copy, or of any one knowing the fact that such instrument is 
lost or not within the power of the party wishing to use the 
same, the record thereof, or the transcript of such record 
certified by the recorder under the seal of his office, may be 
used without further proof. It is not necessary to show that 
the instrument is lost or destroyed, but the transcript may 
be used upon proof that the original is not within the power 
of the person offering it. (Gilbert v. Boyd, 25 Mo. 27.) 
The words of the statute, “ not within the power,” should be 
construed as not within the control or possession of the party 
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wishing to use a copy—that is, not in the possession of the 
party, his agent, servant or bailee, or other person under his 
control. Therefore, if the original is presumed to be in the 
hands of a third person, a copy may generally be read without 
the preliminary oath or affidavit of the party wishing to use it; 
and, in all other cases, in the absence of any suspicion of 
unfairness, nothing more should be required than that the 
oath or affidavit should show that the original is not within 
the control of the person offering a copy. 

The property in controversy is a part of the military 
bounty land, and there is special legislation in reference to 
instruments conveying or affecting land in the military dis- 
trict, the policy of which is obvious. The 51st section of 
the act concerning conveyances (1 R. C. 1855, p. 366) pro- 
vides that every instrument in writing, which conveys or in 
any way affects any real estate situate in this state and 
being part of the military bounty land in this state, ‘ which 
has been or may hereafter be made and executed out of 
this state and within the United States, and which has been 
or may hereafter be acknowledged or proved in conformity 
with the laws and usage of the state, territory or district, in 
which such instrument has been or may hereafter be made, 
executed, acknowledged or proved, for the execution, ac- 
knowledgment or proof of instruments in writing, conveying 
or affecting real estate within such state, territory or district, 
shall be recorded in the county in this state in which such 
land be situated.” And the 55th section permits copies of 
such instruments or of the record of the same, duly certified, 
&c., to be read in evidence, with like effect as if the original 
were produced and read, upon proof of the loss or destruc- 
tion of the original instrument. 

It will be observed that, though the legislature, out of ten- 
derness to the vendees of the soldiers of the war of 1812— 
the great majority of whom were nonresidents of this state— 
allowed to be recorded conveyances of land in the military 
district, with certificates of acknowledgment that are insuf- 
ficient to deeds conveying land in other parts of the state, 
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it denies the right to use secondary evidence in such cases 
under the same circumstances that it is permitted in cases of 
ordinary deeds. In one case, a copy may be used upon proof 
that the instrument is lost and not within the power of the 
party wishing to use it; but in the other, only on proof of 
the loss or destruction of the original. The difference in the 
language of the 46th section and 55th section is too marked 
to be the result of accident, and we suppose it was intended 
to impose stricter terms on one class of instruments than on 
the other. 

It is not however deemed necessary, in order to let in 
secondary proof of the contents of a deed conveying land in 
the military district and not acknowledged according to the 
general law, that there should be evidence of an absolute 
loss of the original. In the nature of things, it is seldom 
that an actual destruction of a paper can be shown, and 
proof falling short of this must be received, and, as a general 
rule, it ought to be sufficient to raise the presumption of loss 
that search has been made in the proper place and by the 
proper person, and that the paper can not be found after 
due diligence has been used in looking for it. 

The deed may have been acknowledged in conformity to 
the laws of Massachusetts where it was executed, but the 
preliminary proof of the loss of the original was not suffi- 
cient to admit the copy in evidence. It does not appear 
from the testimony of Mr. Shackelford or of Mr. Barton 
that either of them ever made any search at any place or 
time, or ever had an interview with any person who had the 
right to the custody of the original. It is not shown that 
Rector’s estate ever had any connection with the land; and 
if it had, the second-hand statements of the administrator 
would not be received, because he is a competent witness and 
might be called to testify, and therefore his declarations were 
mere hearsay and inadmissible. The other judges concur- 
ring, the judgment will be affirmed. 
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CLawaTer, Appellant, v. TETHEROW, Respondent. 


1. A. purchased certain real estate in his own name and with his own money; 
at the date of the purchase he agreed with B. that if B. would before a cer- 
tain specified time pay one-half of the purchase money he should be enti- 
tled to one-half of the land; held, that A., not paying any portion of the 
purchase money, had no interest, legal or equitable, in the land; that the 
contract of B. with A. was within the statute of frauds. 


Appeal from DeKalb Circuit Court. 


It is deemed unnecessary to set forth the facts more fully 
than they appear in the opinion of: the court. 


Shambaugh, for appellant, cited 2 Story Eq. § 1050, 1201- 
1211, 385, 423, 4389; Kent,.Comm. 305-6; 2 Mo. 109; 15 
Mo. 370; 21 Mo. 331; 1 Stark. on Ev. 74; 1 Greenl. Ev. 
§ 27, 204; 19 Mo. 204; 14 Mo. 488; 2 Smith L. Cas. 544. 


Napton, Judge, delivered the opinion of the court. 


The petition in this case proceeds altogether on the as- 
sumption that James, from whom the plaintiff purchased, 
had an interest, equitable or legal, in the land which defen- 
dant had purchased from Clark. But looking at the petition 
and answer, and all the testimony in the case, which comes 
alone from James and Clark themselves, there is no ground 
for the assumption. 

This is not a case of a purchase by one man in his own 
name with the money of another; nor is it the case of a 
purchase with one’s own money in the name of another. The 
defendant purchased with his own money and took the title 
to himself. James, who acted as agent in negotiating the 
purchase, so far as we can see, had no interest in the land, 
equitable or legal. It seems from the petition and answer, 
as well as the testimony of James, that there was a verbal 
understanding between defendant and James that upon 
James’ paying before the 1st of December, 1854, one-half of 
the purchase money and interest, he was to be a partner in 
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the ownership of the land. Conceding this contract to be 
obligatory, it did not make James a partner at the time of 
his sale to plaintiff. The fact was, as all the testimony shows, 
that he never paid a cent towards the purchase, nor even 
towards defraying the expenses of surveying and laying out 
the land into town lots. 

There is an attempt in the petition to make the defendant’s 
purchase the result of a fraudulent arrangement between 
defendant and James to cheat James’ creditors ; and, strange 
to say, James himself, who is the principal witness in the 
case, proves this charge to be true. But it is not easy to see 
how James’ creditors could possibly be injured by the invest- 
ment of defendant’s money in the land, and, although James’ 
intentions may have been as fraudulent as he himself repre- 
sents them, and the defendant may have had every disposi- 
tion to aid, nothing was done to promote such a scheme. 

It might be very well questioned whether there was any 
consideration for the promise of defendant to James. It 
seems to be a mere nudum pactum. So far as the testimony 
shows, James advanced no money; and the effort of the 
plaintiff, who bought James’ interest, seems to be to share 
in the profits of a speculation, if there are any, towards 
which James advanced nothing, contributed no means, and 
assumed no responsibilities or risk of any kind. © This, how- 
ever, is not material, as there was no proof that the con- 
tract or agreement was complied with, even if it was bind- 
ing. That the contract was within the statute of frauds is 
plain ; but as it was admitted in the shape we have stated it, 
that is not regarded as a material question in the case. 
Upon the whole, we think the circuit court properly dis- 
missed the petition upon the hearing. 

The other judges concur, judgment affirmed. 
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Ditton e¢ al., Defendants in Error, v. Rasu, Plaintiff in 
Error. 


1. An execution issued by a justice of the peace can not regularly be returned 
before the return day thereof; should it be returned nulla bona by the con- 
stable, and a transcript of the judgment of the justice be filed in the office 
of the clerk of the circuit court, and an execution be issued by said clerk 
upon said certified judgment before the return day of the execution issued 
by the justice, the circuit court should quash such execution. 


Error to Atchison Circuit Court. 


A judgment was rendered by a justice of the peace against 
one Rash. On the 2d of March, 1858, an execution was 
issued by said justice on said judgment. On or about the 
27th of March, the constable returned said execution en- 
dorsed “no goods and chattels found,’ &c. On said 27th 
of March, an execution issued from the office of the clerk of 
the Atchison circuit court upon a transcript of the said judg- 
ment, returnable to the April term, 1858, of said court. 
This execution was levied on certain real estate of defen- 
dant Rash, who moved the court to quash said execution. 
The court overruled the motion. 


Loan, for plaintiff in error. 


I. The execution issued without the authority of law. The 
execution could not be legally returned by the constable 
before the time limited by the writ for its return, so as to 
authorize an execution to issue from the office of the clerk 
of the circuit court. (See 5 Wend. 276; 9 Wend. 368.) 


Patterson, for defendants in error. 
Scott, Judge, delivered the opinion of the court. 


The conduct of the plaintiffs in this proceeding has very 
much the appearance of a design to deprive the defendant 
of an advantage secured to him by law, and we see no reason 
why they should not have been arrested in their course. The 
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law was made as well for defendants as for plaintiffs. Whilst 
it does justice to the creditor, it also intended to show a lit- 
tle indulgence to the debtor. 

It is well known that the periods between the date and 
return of executions in justices’ courts were fixed with a 
view to give defendants a little time to prepare for their pay- 
ment. Formerly, all executions from justices’ courts, with- 
out regard to their amount, were returnable in thirty days. 
The law has since been changed for the relief of defendants. 

We are not prepared to say that a sale under an execution 
founded on a return like that in the present case would be 
regarded as a nullity in a collateral action, when the inter- 
ests of third persons were involved. That is not the ques- 
tion here. The motion made in this cause, if it had been 
successful, would have prevented the occurrence of such a 
question, and as the proceeding was irregular it should have 
been sustained. Regularly, an execution can not be returned 
before the return day. If search is made and no property 
is found, it does not follow but that the defendant may have 
property before the return day of the execution. He may 
acquire it after the return is made. Under such a construc- 
tion of the statute as has been given, a judgment may be 
obtained, a transcript filed, an execution issued and returned, 
and an execution awarded from the office of the clerk of the 
circuit court and levied, all on the same day, with a view to 
be enabled to sell the real estate of a defendant at a circuit 
court that is only twenty or thirty days ahead. 

It does not appear that there is any supersedeas in this 
case. If the execution from the circuit court has been ex- 
ecuted and a person other than the plaintiffs has become 
the purchaser of the land and received a deed, other con- 
siderations may arise than those which grow out of the 
present motion. 

In want of knowledge how the matter stands, the judg- 
ment will be reversed and the cause remanded. The other 

judges concur. 
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Tricc, Appellant, v. Taytor e¢ al., Respondents. 


1. A material alteration of a promissory note or bill of exchange will render 
the same invalid, even in the hands of an innocent holder, as against any 
party thereto not consenting to the alteration. 

2.. This rule applies to an accommodation note fraudulently altered before it 
is negotiated. 


Appeal from Cooper Court of Common Pleas. 


This was an action upon a negotiable promissory note for 
$1,500, dated May 8, 1857, made by W. W. Norris and 
John Taylor in favor of said Norris, and endorsed by Norris 
to plaintiff Trigg. Norris failed to answer. Taylor answered 
denying the execution of the note sued on. At the trial, it 
appeared in evidence that Taylor signed a note for $500 
with said Norris and for his accommodation; that this note 
was fraudulently altered by Norris to a note for $1,500 and 
endorsed to plaintiff. This note, as altered, is the note sued 
on in this suit. The evidence conduced to show that the 
alteration was so skillfully done that in the ordinary trans- 
actions of business it would not have been noticed. 

The cause was tried by the court without a jury. The 
plaintiff asked the court to give the following instructions or 
declarations of law: “1. Defendant Taylor admits that he 
signed the note offered in evidence. 2. Even if the court 
find from the evidence that the instrument sued upon was 
altered by Norris after it was executed by Taylor, yet the 
court must find for the plaintiff unless the court shall fur- 
ther find that the alteration was made after the note came to 
the hands of plaintiff, or that said alteration was so obvious 
or apparent upon the face of said instrument as to prevent a 
person exercising reasonable care and diligence from the 
purchase of the same. 3. The presumption of law is that 
the alteration or erasure, if any exist, was made at the time 
of, or anterior to, the execution of the note ; and it devolves 
upon the defendant to show otherwise, unless the note pre- 
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sents upon its face such marks of alteration or erasure as 
would excite the suspicion of a man reasonably prudent and 
cautious in the transaction of business. 4. If the instru- 
ment sued upon was prepared by the defendants Norris and 
Taylor as an accommodation note for the benefit of Norris 
for the sum of $500, and the same was altered by the defen- 
dant Norris so as to make it appear upon its face a note for 
$1,500 before it came to the hands of plaintiff, or before it 
became an available instrument in the hands of any other 
person, then the court will find for the plaintiff the amount 
of said note, unless the court shall further find that the 
alteration was such as ought to have excited the suspicion of 
a prudent and careful man in the purchase of said note. 5. 
If the court find from the evidence that the note sued upon 
was executed by defendant for the sum of $500, then the 
plaintiff is entitled to recover that amount, unless said in- 
strument was altered after it came into the hands of plain- 
tiff.” Of these declarations of law, the court gave the Ist 
and 3d, and refused the others. 

The court gave the following declaration at the request of 
defendant Taylor: “6. If the court find from the evidence 
that the note sued upon was for $500 when it was executed 
by defendant Taylor, and further finds that the same was 
afterwards altered by Norris, without the consent or knowl- 
edge of defendant Taylor, before it was transferred to plain- 
tiff, then said note is void as to defendant Taylor.” 

The court rendered judgment against plaintiff. 


Stephens & Vest, for appellant. 


I. The court erred in refusing the fourth declaration asked 
by plaintiff. (See 8 Mo. 235; 2 Mason, 278 ; Byles on Bills, 
255, 256; 8 Ad. & El. 186; 1C. & M. 721; 10.,M. &R. 
127 ; 4 Tyrw. 598.) The court erred in refusing the second 
instruction asked by plaintiff. (Ib. ; 15 Mo. 342.) So also 
in refusing the fifth instruction. (8 Mo. 235; 2 Mason, 
478; Story on Bills, 187, 191.) The court also erred in 
giving instruction asked by defendant. (Ib.; 3 Kent, Comm. 
79; Bayley on Bills, 512, 516 ; 9 Cranch, 37.) 
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Adams, for respondents. 


I. The alteration of the note by Norris before he passed it 
to Trigg was a forgery and rendered the note absolutely void 
as to Taylor. (Byles on Bills, 253.) The fact that the 
alteration is so skillfully executed as to deceive a prudent 
man in the ordinary transaction of business is wholly imma- 
terial. 


RICHARDSON, Judge, delivered the opinion of the court. 


It is a general rule that any alteration in a material part 
of a bill of exchange or promissory note, as in the date, sum, 
or time when payable, or consideration, or place of payment, 
will render the bill or note invalid, as against any party 
thereto not consenting to such alteration, even in the hands 
of an innocent holder. (Edwards on Bills, 95; Chitty on 
Bills, 182 ; Woodworth v. Bank of America, 19 John. 391 ; 
Nagro v. Fuller, 24 Wend. 374; Bruce v. Westcott, 3 Barb. 
374.) The application of this principle is not affected by 
the skillfulness with which the alteration is made, or the pro- 
bability that the closest observer will fail to discover it. In 
Hall v. Fuller, 5 Barn. & Cress. 750, a check, properly filled 
up for three pounds, drawn by a customer on his banker, 
came into the hands of a third person, who by a chemical 
process expunged the original sum and inserted a larger 
sum, but in such a manner that no person in the ordinary 
course of business could observe it. The banker paid the 
check, and it was decided that he could not charge the cus- 
tomer for any thing beyond the sum for which the check was 
originally drawn, and that as the customer in drawing the 
check gave no opening to the fraud, the consequences of it 
fell on the banker. ' 

No good reason is perceived why the rule would not pre- 
vail in the case of an accommodation note fraudulently 
altered before it is negotiated ; and the cases that distinguish 
accommodation paper, before it is issued, and negotiated in- 
struments, will be found, we think, to have arisen under the 
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English stamp acts. The altered note is no more the act of 
the maker in one case than in the other; and because a per- 
son may be willing to serve a friend by the use of his name 
for a given sum, it is against the usual course of such trans- 
actions and the experience of men to say that an authority 
is inferred to substitute a large sum for that mentioned and 
fully written in the body of the note. The recognition of 
such a doctrine would destroy all confidence, for few men 
would be willing to aid others at the expense of their own 
ruin, Which no degree of caution could avert. If a blank 
is left for the amount to be inserted, it may be said with 
some propriety that the person signing the instrument may 
be considered as having authorized it to be filled up for any 
amount, and that it is proper that he, rather than an innocent 
holder, should suffer the consequence of any abuse of his 
confidence ; but no such authority can be presumed when 
the instrument is complete and the blanks entirely filled. If, 
however, a bill, note or check is so negligently drawn, with 
blank spaces left for the addition of other words or figures, 
that alterations can be made so as not to excite suspicion, 
the loss ought to fall on the person in fault; according to the 
familiar rule, that when one of two persons must suffer by 
the act of a third, the one who affords the means to the 
wrong-doer must sustain the loss. This was the principle 
on which Young v. Grote, 4 Bing. 253, was decided. In 
that case, a customer of a banker delivered to his wife printed 
checks, signed by himself, with blanks for the sums to be 
filled up by her. She caused them to be filled up with the 
words fifty pounds, the fifty being commenced with a small 
letter in the middle of a line, and in this condition she deliv- 
ered the check, which was afterwards altered by inserting at 
the beginning of the line in which the word fifty was writ- 
ten, the words three hundred. The banker paid the check 
for three hundred and fifty pounds, and it was held that the 
loss must fall on the customer. But the case at bar was not 
tried on this theory ; and the question whether the defendant 
was guilty of negligence in leaving open spaces in the note 
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so that Norris, with greater facility, could alter the amount 
and impose on the plaintiff, was not submitted to the jury 
in any of the instructions. 

The fifth instruction asked by the plaintiff was properly 
refused, because the fraudulent alteration avoided the secu- 
rity, and as the plaintiff could not recover by force of the 
instrument on which he declared, he could not recover at 
all. (Sutton v. Toomer, 5 Barn. & Cress. 416; Chitty on 
Bills, 191.) The other judges concurring, the judgment 
will be affirmed. 





Fureuson & Brock, To THE UsE or Ham ef al., Plaintiffs in 
Error, v. Lewis & Basket, Defendants in Error. 


1. An action of unlawful detainer can not be maintained in the name of one 
person to the use of another; it can only be maintained by the person or 
persons entitled to the possession of the premises in controversy. 


Error to Newton Circuit Court. 


This was an action of unlawful detainer. In the com- 
plaint, in the justice’s docket, and throughout the proceed- 
ings, the cause was entitled as follows: “ George W. Furgu- 
son and John Brock, to the use of Thomas J. Ham, Hilliard 
Hicks, Alexander Hale and James F. Wilcoxen, plaintiffs, 
against Reuben Basket and Moses Lewis, defendants. Un- 
lawful detainer.”” Judgment was rendered in favor of plain- 
tiffs by the justice of the peace before whom the proceeding 
was instituted. The cause was taken by appeal to the cir- 
cuit court, which dismissed the suit on account of the defect- 
iveness of the complaint. 


F. P. Wright, for plaintiffs in error. 


I. The reasons assigned were not such as authorized the 
court to dismiss the cause. The petition or statement con- 
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tains all the facts requisite to enable plaintiffs to recover for 
an unlawful detainer, and no reason is perceived why the 
court dismissed the cause. 


Scorr, Judge, delivered the opinion of the court. 


There is an irregularity in the proceedings which takes 
away the possibility of its being sustained. According to law, 
Furguson and Brock are the real plaintiffs ; and if they were 
the persons really entitled to sue, by having the legal right 
to the possession of the premises in controversy, we would 
not consider their statement bad because they had added 
what followed their names. The whole of it might have 
been rejected as surplusage. But the misfortune is, that 
while Brock and Ferguson stand on the record as the real 
plaintiffs, it appears that those for whose use and benefit the 
suit is brought are those entitled to the possession of the dis- 
puted premises. We do not recollect an instance in which 
a complaint of an unlawful detainer was begun by one to the 
use and benefit of another. We are puzzled in conjecturing 
a reason for such a mode of procedure. If Furguson and 
Brock had the right to the immediate possession of the lot 
in dispute as trustees for those for whom they sued, it would 
not have been necessary to have stated it, though a state- 
ment of the names of those for whose use the suit was 
brought would have done no harm. If those for whose use 
the complaint was brought were purchasers from the original 
lessors, they might, as the law now stands, have brought the 
suit in their own names; and if the statute had not allowed 
it, surely they did not expect to evade the law by the device 
they adopted. (R. C, p. 794, sec. 37.) 
Affirmed. The other judges concur. 
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Eaps et al., Respondents, v. WooLDRIDGE, Appellant. 


1. The official character of school trustees may be proved by their acts and 
conduct as such; the oaths of office filed by them with the clerks of the 
county courts and their official bonds are competent evidence to prove such 
official character. 

2. In an action of forcible entry and detainer, in case of a verdict for the 
complainant, the jury may assess damages for all waste and injury com- 
mitted upon the premises as well as for all rents and profits of the same up 
to the time of the rendition of the verdict. 


Appeal from Cooper Court of Common Pleas. 


This was an action of forcible entry and detainer brought 
by plaintiffs, as trustees of school district No. 2, of township 
48, range 17, in Cooper county, to recover possession of a 
lot of ground with a school-house thereon. 

At the trial, the plaintiffs, to prove their official character, 
introduced the clerk of the county court, who produced the 
affidavits and bonds of plaintiffs, as trustees of said school 
district, and offered to prove by said clerk that the plaintiff 
had taken the oaths required by law of school trustees ; that 
Eads had given bond as president ; and that plaintiffs were 
acting as trustees on the 22d of March, 1858. The court 
overruled the objection of defendant to this testimony and 
admitted the same. It also appeared that school had been 
kept in the house in question for ten years, but that none was 
kept therein at the commencement of this suit; that defen- 
dant removed the furniture of the school-house and took pos- 
session thereof, and refused to permit the trustees to occupy 
the same as a school-house. The plaintiff also introduced 
in evidence the following instrument in writing, executed by 
defendant: ‘‘ Know all men by these presents, that whereas, 
Samuel Wooldridge, by these presents, hereby grants unto 
the trustees of school district No. 2, township 48, range 17, 
a perpetual lease of one acre lot or parcel of land, the said 
land being that upon which the school-house of said district 
is now situated; the understanding of this contract is that 
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the aforesaid one acre lot or parcel of land is to remain sub- 
ject to the trustees of said district as long as it may be 
wanted for school purposes; and it is not to be inferred or 
presumed that the said land may not be wanted for school 
purposes in case the district should become disorganized, un- 
less it should so remain for the terms of three years, at the 
expiration of which time it may revert back unto the said 
Samuel Wooldridge, his heirs or assigns. Given under my 
hand -and seal the 18th day of June, 1854. [Signed] 
Samuel Wooldridge. (Seal.)” 

The court, at the instance of the plaintiff, gave the follow- 
ing instructions: “1. If the jury believe from the evidence 
that the plaintiffs were in possession of the school-house at 
the time mentioned in the complaint, and that defendant en- 
tered and took possession of the same by means of a false 
key, or by forcing off or bursting the lock, or by breaking 
open or forcing the door, or by breaking the window or any 
part of the building, this amounts to a forcible entry in con- 
templation of law. 2. To establish the plaintiff’s possession, 
it is not necessary that they or either of them should have 
been in the actual occupancy of the house ; a man may have 
the possession of a house otherwise than by living in it; he 
may have part of his goods there ; and if the jury find from 
the evidence that the desks, stove, benches, or any furniture 
belonging to the school district mentioned in the complaint, 
were in the school-house, and the plaintiffs or either of them 
had locked the house and had the key, then the plaintiffs, in 
contemplation of law. were in possession. 3. If the jury 
find for the plaintiffs, they will assess damages for all waste 
and injury committed upon the premises, as well as for all 
rents and profits of said premises up to the present time.” 

The jury found for plaintiffs. 


Douglass § Hayden, for appellant. 


I. There was no legal evidence that the plaintiffs were 
trustees of school district No. 2. The affidavits and bonds 
of plaintiffs produced by the county clerk were not admissi- 








JULY TERM, 1858. 258 


Eads v. Wooldridge. 








ble in evidence to prove that plaintiffs were trustees. There 
was better evidence of that fact, and its absence was unac- 
counted for. (R. C. p. 1484.) Only examined copies of 
the originals could be received in evidence. The acts of the 
trustees might be evidence against them, but not for them. 
(Greenl. Ev. § 56,92; 8T. R. 808; Gilbert v. Boyd, 25 Mo. 
29.) The court erred in refusing the second instruction 
asked by the defendant, (4 Johns. 418; Wood v. Leadbit- 
ter, 10 M. & W. 837; 10 Conn. 375; 2 Amer. Lead. Cas. 
677.) The instrument signed by Wooldridge was nothing 
more than a license, and was revocable at any time. The 
instructions given at the instance of the plaintiffs were erro- 
neous. (19 Mo. 128, 169; R. C. 1855, p. 791; 14 Mo. 17; 
18 Mo. 256.) 


Muir § Draffen, for respondents, cited R. C. 1855, p. 
790, 792, 1486; 8 Mo. 977; 6 Mo. 347; 4 Bibb, 389, 426; 
3 Marsh. 347; Story on Contracts, § 427 ; 2 Smith’s Leading 
Cases, 507 ; 3 Hill, 219; 14 Mo. 488; 24 Mo. 184; 4 Kent, 
Comm. 452.) 


Scott, Judge, delivered the opinion of the court. 


The most important question in this case is, as to the 
competency of the evidence to establish the fact of the elec- 
tion or appointment of the plaintiffs as trustees of the school 
district for which they sue. If nothing but the minutes of 
the meeting at which an election of trustees is made is ad- 
missible evidence of their official character, the school law 
must fail to be executed in a great many instances. The 
want of method in the transaction of business under our 
school system is notorious, and to expect a strict compliance 
with the law would be to render it of no avail in a great 
many of the school districts. Under the school law in New 
York, which suggested to us the idea of our system, it has 
been held that the official character of school trustees may 
be proved by reputation and their acts and conduct as 
such. (McCoy v. Curtice, 9 Wend. 18.) In Connecticut, a 

17—VoL. xxv. 
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clergyman in the celebration of marriage is a public civil 
officer, and his acts in that capacity are admissible as prima 
facie evidence of his official character. (Goshen v. Stoning- 
ton, 4 Conn. 209.) Indeed it is a general rule that, in 
order to prove a general allegation that a party holds a par- 
ticular office or situation, it is usually sufficient to prove his 
acting in that capacity ; and this rule is applicable to cases 
in which the officer is plaintiff. (2 Starkie, part 4, tit. Char- 
acter.) The proof of the affidavits and bonds given by the 
plaintiffs as trustees was admissible as evidence of their acts 
as trustees. 

We are not of the opinion that the deed of conveyance 
given in evidence is nothing but a license. The instrument 
by its terms furnishes no support for such an idea. It 
grants a perpetual lease, and there is nothing in it which 
shows that such was not the understanding of the parties. 
But if it had been a license and nothing more, how would 
the defendant have been justified? If he licenses another to 
occupy his land and afterwards sees proper to revoke his 
license, can he thereupon go and forcibly eject the occupant ? 
For the recovery of the possession, must he not resort to his 
legal remedy, and not take the redress of his wrong into his 
own hands ? 

What will constitute a possession must depend upon cir- 
cumstances. The purposes for which a tenement is used 
has its influence in ascertaining the acts and conduct which 
will determine whether or not there is a possession of 
it. If the circumstances established by the evidence were 
not sufficient to show the possession of a school-house, it 
would be difficult to retain possession of a building used for 
such a purpose but by continually holding a school in it - 
without any intermission or vacation. 

The third instruction given for the plaintiffs in relation to 
the damages to be recovered, it is conceived, is in accordance 
with the provisions of the 17th section of the act concerning 
forcible entry and detainer. 

Judgment affirmed. The other judges concur. 
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THE State, Respondent, v. Epperson, Appellant. 


1. If one having a gun in his hands raises it toa level and directs it towards, 
but not directly at, another, and threatens to kill him if he advances in a 
certain direction, it will constitute an assault; it is not necessary that the 
gun should be raised to the shoulder. 


Appeal from Greene Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
Hendrick, for appellant. 


Ewing, (attorney general,) for the State, cited Hays v. 
People, 1 Hill, 353 ; State v. Chandler, 24 Mo. 372; State 
v. Smith, 2 Humph. 458; 11 Ired. 476.) 


NaPTon, Judge, delivered the opinion of the court. 


This was an indictment for an assault with a gun, with 
intent to kill, and the terms of the charge were that the gun 
was levelled “ at and against the body of one Gibson.”” The 
proof was that Gibson was a deputy sheriff and went to de- 
fendant’s house to levy an execution; that the defendant 
threatened to kill him if he went to the door of defendant’s 
house—Gibson being then advancing in that direction ; that 
defendant then raised his gun to a level with his heart, with 
his left hand on the barrel and his right hand on or near the 
trigger, with the muzzle pointing towards Gibson, but a little 
to the left; that Gibson thereupon drew his pistol, but by 
the interposition of bystanders no mischief was done on 
either side. 

We think the conviction was right. To constitute an as- 
sault with a gun, it is not necessary that the person holding 
it should raise it to his shoulder. The parties here were 
within shooting distance. The defendant threatened to kill, 
and the position in which he held his gun was sufficiently 
threatening. Ifa man draws a sword or raises a stick at 
another when within striking distance, it is an assault; 
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(Selwyn N. P. 18;) and indeed, according to some ancient 
authorities, a threat alone, when made to a man’s face, has 
been considered an assault. (2 Roll, 545; 2 Comyn Dig. 
257.) A man is not obliged to wait until his adversary 
draws a bead on him before he commences his self-defence. 
The fact that the person assaulted in this case was an officer 
in the execution of his duties, aggravated the offence in the 
eye of the law and doubtless in the estimation of the jury. 
Obedience to the mandates of the law is one of the first du- 
ties of a good citizen. The first steps towards resistance are 
dangerous to the peace and security of society, and a ready 
and cheerful submission to the ministerial officers selected by 
the constituted authorities is essential to a due administra- 
tion of justice, and is by no means inconsistent with the 
most ample redress for any injuries which may be wantonly 
inflicted under color of official duty. 
The other judges concurring, the judgment is affirmed. 


-——__ +23 6oer——— 


Doan e¢ al., Defendants in Error, v. Hotty, Plaintiff in 
Error. 


1. Where a judgment is irregularly rendered against the provisions of a stat- 
ute or the rules of court, the party against whom it is rendered is entitled 
to have it set aside without showing a meritorious defence to the action. 

2. Where a judgment is reversed in the supreme court and the cause re- 
manded to the circuit court, and the mandate of the supreme court is re- 
ceived by the clerk of the circuit court after the commencement of a term 
of said court and said clerk, of his own motion, dockets the cause on the 
third day of the term, and the court renders judgment by default on the 
fourth day of the term ; held—no rule of the court appearing to have been 
violated—that the defendant was not entitled as of right to have this judg- 
ment set aside without showing a meritorious defence. 


- Error to Andrew Circuit Court. 


This case has heretofore been before the supreme court. 
(See 25 Mo. 357 ; 26 Mo. 186.) A former judgment in said 
cause was reversed at the January term, 1858, of the supreme 
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court. The mandate and opinion of the supreme court were 
received by the clerk of the Andrew circuit court after the 
commencement of the April term, 1858, of said court. The 
clerk, of his own motion, docketed the case on the third 
day of the term. Judgment by default was rendered against 
defendant Holly on the fourth day of the term. This judg- 
ment the defendant Holly moved the court to set aside for 
the following reasons: 1st, because the court had no juris- 
diction of said cause for determination at said April term ; 
2d, because said cause was not docketed before and at the 
commencement of said term; 3d, because the cause was 
entered on the docket the third day of the term without an 
order of the court authorizing and directing the same to 
be done. 
The court overruled the motion. 


Loan, for plaintiff in error. 


I. The court had no jurisdiction of the cause. The judg- 
ment rendered at the September term, 1857, was a final dis- 
position of the cause in the circuit court. The writ of error 
removed the whole case to.the supreme court. The circuit 
court could again hold jurisdiction over the cause only by 
virtue of the mandate of the supreme court, and then only 
after notice express or implied. In this case the defendant 
had neither. If the defendant was bound to appear at the 
April term of the court, he was entitled to the time of the 
whole term in which to file his answer. 


A. H. Vories, for defendants in error. 
Scorr, Judge, delivered the opinion of the court. 


We can not believe that the purposes of justice will be 
subserved in interfering with the judgment of the court be- 
low. It is conceded that where a judgment is irregularly 
obtained against the provisions of a statute or the rules of a 
court a party is entitled to have it set aside without showing 
any merits. It is enough that it was obtained against the 
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law or the practice of the court. Unless the court has a 
discretion in setting the judgment aside, the law must be 
followed and the judgment pronounced irregular. The cir- 
cuit courts formerly had rules prescribing the times within 
which a transcript from the supreme court must be filed 
before a term, in order to make the cause to which it relates 
triable at that term. It does not appear from the record 
that there is any rule on the subject in the court in which 
this cause was tried. We can find no statute on the sub- 
ject. We are of opinion that the section of the practice act 
to which reference has been made does not apply to this 
case. (R. C. 1855, p. 1289, § 20.) It was not known, when 
the dockets of the term were made out, whether the former 
judgment given in the cause had been reversed or affirmed. 
The clerk then did not know whether any step was to be 
taken in the cause or not; he therefore could not docket it. 
The proceedings of the court below appear a little hasty, 
and, under ordinary circumstances, it would have looked 
better if a little indulgence had been extended to the defen- 
dant ; but here is a judgment rendered without violating 
any statute or rule of practice in a court in which the cause 
was properly triable. It does not appear that any injustice 
has been done. The demand is not denied to be due. Al- 
though the defendant, at the term at which the judgment 
now under revision was rendered, might have filed an an- 
swer to the merits, he failed to do it. Notwithstanding this, 
had an affidavit been made showing a meritorious defence to 
the action, time being asked for to file an answer and prepare 
for trial, it should have been granted. But as this is the third 
time that this cause has been in this court, and as it does not 
appear that there is any just defence to the demand of the 
plaintiffs, and as the object of the defendant, from any thing 
that appears, is merely delay, we do not conceive that we 
would be warranted in interfering with the judgment of the 
court below. Affirmed. Napton, Judge, concurs. 
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THE State, Defendant in Error, v. Youne, Plaintiff in Error. 


. No owner of land over which a road passes can change its location in any 
other manner than that prescribed by law. 

2 When user alone, disconnected with any act of the owner showing an in- 
tention to dedicate, is relied on as evidence of a dedication of a right of 
way to the public, it must continue the length of time necessary to bar an 
action to recover the possession of land ; the same length of time of non- 
user would, it would seem, be necessary to raise a presumption of aban- 
donment by the public. 


Error to Dallas Circuit Court. 


This was an indictment for obstructing a public road. 
The court gave the following instruction at the instance of 
the prosecution: “If the jury believe from the evidence 
that before the 1st day of May, 1856, the county court of 
Dallas county had made an order establishing a county road 
in the county of Dallas and had directed the same to be 
opened and described as alleged in said indictment, and that 
the same had been opened, and that the defendant since the 
1st day of May, 1856, and before the finding of this indict- 
ment, in the county of Dallas, unnecessarily obstructed said 
road by erecting a fence across the same, they should find 
defendant guilty.” 

The court refused to give the following instruction asked 
by defendant: “If the jury believe from the evidence that 
before the fence was made across the road, the travel on the 
road near the place had changed, and that this new location 
and not the old road had been worked by the overseer and 
hands and had thus been kept open and in order, and that 
both ends of this portion of the old road, where the new 
road left it and again entered it, had been brushed across, 
and that the general travel was on this new road before the 
fence was erected, and the old portion of the road had been 
abandoned as a travelled road, they will find the defendant 
not guilty.” 

The defendant was found guilty and fined ten dollars. 
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Wright, for plaintiff in error. 


I. The instruction given on the part of the State is erro- 
neous; the second instruction asked by defendant should 
have been given. (6 Pet. 513.) 


Ewing, (attorney general,) for the State, cited Wharton 
C. L. 806; Elkins v. State, 2 Humph. 544; Corn v. Beld- 
ing, 13 Metc. 10; R. C. 1855, p. 1882. 


Scott, Judge, delivered the opinion of the court. 


It is not easy to see how this judgment can be reversed, as 
there is evidence in the record showing that the defendant 
obstructed with his fence both the old and the new road. No 
owner of land over which a road passes has any right to 
make any change in it but in the manner prescribed by law. 
Experience shows that the public generally suffers by such 
changes, and that they are made with an eye to the interest 
alone of the owner of the land. So far from the change here 
having been made by authority of law, it seems an attempt 
was made to effect it, but, for some cause not stated, it did 
not succeed. Suppose the land which was used as a new 
road had belonged to another than the defendant, could it 
have been pretended that the space of five or six years, 
during which it. was used, was evidence of a dedication of 
the right of way? If it could not be, then the owner not 
having dedicated his land, he might have enclosed it, and 
thus the public would have been deprived of a road alto- 
gether. When use alone is relied on as evidence of a dedi- 
cation of a right of way to the public, disconnected with 
any act of the owner showing an intention to dedicate, it 
must continue the length of time necessary to bar an action 
to recover the possession of the land. It would seem to fol- 
low that the same length of time would be necessary to 
raise a presumption of an abandonment by the public of a 
right of way. (Missouri Institute of the Blind v. How et al. 
27 Mo. 211.) 
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There was no evidence, as appears from the record, from 
which there could arise any question as to the legality of 
the proceedings in opening the original road. The instruc- 
tion therefore given for the State contained no error. The 
facts assumed in the instruction asked by the defendant did 
not constitute an abandonment of the established road, and 
therefore that instruction was properly refused. 

Affirmed. The other judges concur. 


——_-t+@ Cor 





Beam, Plaintiff in Error, v. Link e¢ al., Defendants in Error. 


1. In an action for a malicious prosecution, in which it was alleged by the 
plaintiff that the defendants appeared before the grand jury and, without 
probable cause, &c., caused plaintiff to be indicted for perjury, no grand 
juror can be permitted to testify and disclose the name of any witness who 
appeared before said jury. 


Error to Polk Circuit Court. 


This was an action for malicious prosecution. The peti- 
tion set forth that defendants knowingly, wilfully, and mali- 
ciously went before a certain grand jury and caused and 
procured plaintiff to be indicted for the crime of perjury, 
without then and there having probable cause, &c. On the 
trial, the plaintiff introduced one T. W. Cunningham as a 
witness, and proposed to prove by him that he was a member 
of the grand jury that indicted plaintiff; that defendants went 
before said jury and testified as witnesses before them. The 
plaintiff disclaimed any intention of eliciting what said wit- 
nesses swore to before said jury. The court refused to per- 
mit Cunningham to testify. 


F. P. Wright, for plaintiff in error. 
E. B. Ewing, for defendants in error. 


I, The court properly excluded the testimony of Cunning- 
ham. (R. C. 1856, 1169; Pindle v. Nichols, 20 Mo. 327; 
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State v. Baker, 20 Mo. 338; 15 Mo. 248; Newman v. Law- 
less 6 Mo. 302; Finney v. Allen, 7 Mo. 415; Vaux v. Camp- 
bell, 8 Mo. 227.) 








Scorr, Judge, delivered the opinion of the court. 


This case is like that of Tindle v. Nichols, 20 Mo. 326, in 
which it was held, that in an action for slander for charging 
one with having been guilty of perjury in swearing before a 
grand jury, the grand jurors would not be permitted to tes- 
tify as to what the plaintiff swore in giving evidence before 
them. This opinion is founded on the statute, and the stat- 
ute itself has its origin in principles of the common law. 
Grand jurors are now and have always been sworn to secrecy. 
This oath restrained them from disclosing the evidence given 
before them. The clerk of the grand inquest could not be 
sworn as a witness in regard to matters that transpired be- 
fore it. These considerations show that there is no reason 
in law for relaxing the force of the statute in relation to this 
subject. The 17th section of the 3d article of the act regu- 
lating proceedings in criminal cases (R. C. 1855, p. 1169) 
enacts that no member of a grand jury shall disclose any 
evidence given before the grand jury, nor the name of any 
witness who appeared before them, except when lawfully 
required to testify as a witness in relation thereto. This 
section will be construed in reference to the 15th, which 
prescribes the cases in which a grand juror may testify as to 
the matters that transpired before them. The policy of the 
law is to encourage witnesses in disclosing offences commit- 
ted against the state; and to permit the names of the wit- 
nesses to be reported, would as effectually restrain the full 
discovery of information as to suffer the evidence itself to be 
disclosed. The case of Sykes v. Dunbar, in which Lord 
Kenyon is said to have held that a grand juror may disclose 
the name of a witness who testified before the body, has been 
doubted, and it has been denied that it can be supported on 
principle. (Starkie, 4th part, p. 908, tit. “ Malicious Pros- 
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ecutions.” As to the objection to the instructions, there is 
none of the evidence preserved in the record, and we can 
not therefore ascertain whether the plaintiff was injured or 
not by those that were given. 

Affirmed. The other judges concur. 





Baker et al., Respondents, v. MockBeE, Appellant. 


1. Judgment affirmed because no exceptions were taken to the admission or 
exclusion of evidence, and no instructions asked, given or refused. 


Appeal from Kansas Court of Common Pleas. 
Ryland, for appellant. 


Pate, for respondents. 


RICHARDSON, Judge, delivered the opinion of the court. 


This case was tried by the court without a jury on appeal 
from a justice of the peace, and as no exceptions were taken 
to the admission or exclusion of evidence, and no instruc- 
tions were asked, given or refused, the record does not 
present any question of law for the determination of this 
court. 

At the close of the evidence, the defendant moved the 
court to dismiss the suit because there was no agreement in 
writing, signed by the defendant, to take the case out of the 
statute of frauds; but, conceding that the motion ought to be 
considered as an instruction, it was properly denied, because 
the evidence left open the question of fact whether the 
credit was given originally to Caffrey or the defendant ; for, 
though the circumstance that the goods were charged to 
Caffrey on the plaintiff’s books was strong evidence to show 
that he was the primary debtor, it was not conclusive as a 
matter of law. 

The judgment is affirmed, the other judges concurring. 
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Autum, Respondent, v. ARNOLD, Appellant. 


1. Where cases commenced since the revised code of 1855 went into effect 
are tried by the court without a jury, questions of law should be raised by 
instructions, or declarations of law. 


Appeal from Crawford Circuit Court. 
Arnold, for appellant. 


RICHARDSON, Judge, delivered the opinion of the court. 


This suit was commenced since the revised statutes of 
1855 took effect, and was tried by the court without instruc- 
tions, and without raising any questions of law during the 
progress of the trial. Therefore, according to the settled 
practice of this court, which has been established by a 
series of decisions and recognized in several cases at the 
present term, the judgment must be affirmed. The other 
judges concur. 


JouNnson, Defendant in Error, v. McHenry, Plaintiff in 
Error. 


1. It is not necessary that the petition in a suit (under the mechanic’s lien 
act of 1845, R. C. 1845, p. 735, sec. 7) to enforce a mechanic’s lien should 
contain a prayer for a special execution against the property alleged to be 
charged with the lien ; if the account filed with the petition and referred to 
therein corresponds with that filed as a lien demand, it sufficiently appears 
that the object of the suit is the enforcement of the lien. 


Error to Greene Circuit Court. 


Andrew Johnson furnished materials for and performed 
work and labor on a house belonging to John McHenry. He 
filed his lien on the 16th of January, 1855. On the Ist of 
February he commenced the present suit against said Mc- 
Henry, in the ordinary form, on an account for materials fur- 
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nished and work and labor done. The petition contained no 
prayer for a special execution against the building upon which 
the labor, &c., had been expended. The petition referred to 
a bill of items filed therewith. There was also filed with the 
petition the lien account that had been filed as a lien against 
said building. The items of this account or statement were 
the same as those set forth in that referred to in the petition. 
The defendant appeared and answered. He withdrew his 
answer. Judgment by default was then rendered against 
him at the March term, 1856, and an inquiry of damages 
awarded. This judgment by default was afterwards set 
aside, and plaintiff was permitted to file an amended peti- 
tion which contained a prayer for a special judgment against 
the property charged with the lien. The court refused to 
strike out this amended petition. At the September term, 
1856, judgment by default was again rendered against de- 
fendant, and it was ordered that an execution should issue 
against the property charged with the lien. . 


Hendrick, for plaintiff in error. 


I. The court erroneously and irregularly suffered the 
plaintiff to amend his petition. The special judgment also 
was irregular. Judgment was rendered on the amended 
petition, which was not filed in time to bind the real estate. 
Suit must be brought within twelve months. Suit was not 
brought on the lien in this case until the amended petition 
was filed. 


F. P. Wright, for defendant in error. 


I. The defendant having once appeared and answered, it 
was proper to permit plaintiff to amend his petition. The 
defendant appeared and moved to strike out the amended 
petition, and there was no necessity for another service on 
him. The amended petition was not in the nature of a new 
suit; it was only designed to make the first petition more 
definite. 
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Scott, Judge, delivered the opinion of the court. 


The seventh section of the act concerning mechanics’ 
liens provides that whenever any person shall wish to proceed 
against any property, upon which he shall have a lien, he 
may commence his suit in the ordinary form, and shall have 
judgment against the original debtor for the amount that 
shall be found due him. (R. C. 1845, p. 7385.) The prac- 
tice act of 1849, art. 7, sec. 4, directs that when the items 
of an account exceed twenty in number, a party may file 
with his pleading a copy of the account and relieve himself 
from the burden of setting forth in his pleadings the items 
composing it. As a person examining the record would see 
that the account filed with the pleadings and the one filed 
with the claim for a lien corresponded, he would be suffi- 
ciently informed that the suit was for the purpose of enforc- 
ing the lien. In the case before us, the petition refers 
expressly to the account filed along with it. We see no 
necessity for the amended petition, as the petition showed 
that its object was to enforce a lien. We do not consider 
that any special prayer for execution against the property 
on which the lien had attached was necessary. It may be 
that another than the debtor is the owner or possessor of the 
property, in which case a scire facias would be necessary 
before an execution could be issued against the property. 
After the judgment is rendered for the debt due, then the 
court determines the course to be afterwards pursued. It 
will award execution, or refuse it in the event a scire facias 
is necessary. 

No point was made in the court below in relation to the 
item for a coffin. Whether it was a thing for the making 
of which the law conferred a lien was a question not raised 
on the trial, and it can not now be raised for the first time 
in this court. 

The same observation may be made respecting the sign- 
boards. Judge Napton concurring, the judgment is affirmed. 








JULY TERM, 1858. 267 





State v. Andrews. 





THe Stare, Defendant in Error, v. ANDREWS, Plaintiff in 
Error. 


1. Each act of selling liquor without license is a distinct offence for which the 
party so doing may be prosecuted by a separate indictment or by different 
counts in the same indictment ; when the defendant pleads that the offence 
charged against him is the same of which he had been previously convict- 
ed, the onus is on him to sustain his plea; it is not sufficient for him to 
show that the evidence adduced against him would have supported the first 
indictment because it would have been sustained by proof of any act of 
selling within twelve months before the finding thereof. 

2. In all cases in which a person arraigned upon an indictment does not con- 
fess the indictment to be true, a plea of not guilty should be entered, and 
the same proceedings should be had as if he had formally pleaded not 
guilty to the indictment. (R. C. 1855, p. 1181, § 5.) 


Error to Chariton Circuit Court. 


This was an indictment for selling liquor without license. 
The defendant pleaded a former conviction for the same 
offence. The cause was tried by the court without a jury. 
The court found the defendant guilty as charged. The court 
refused certain declarations of law, the erroneous character 
of which is apparent from the opinion of the court. 


Prewitt, for plaintiff in error, cited Greenl. Ev. § 36 ; State 
v. McGrath, 19 Mo. 678; Brown v. King, 10 Mo. 57; R. C. 
1855, p. 1181; 11 Mo. 368; State v. Vaughn, 26 Mo. 29; 
State v. McGee, § Mo. 495.) 


Ewing, (attorney general,) for the State. 


I. The sales of liquor were distinct. Each sale was a 
distinct offence. (R. C. 1855, p. 683, 686; 11 Vermont, 
91; 1 Archbold, 113-4.) 


RICHARDSON, Judge, delivered the opinion of the court. 


We think that the instructions asked by defendant were 
properly refused, because they all assume, as a matter of law, 
that the misdemeanor for which the defendant was on trial 











JEFFERSON CITY. 





State v. Andrews. 





was the same offence for which he had previously been 
indicted and convicted. Each act of selling is a distinct 
offence, for which the defendant may be prosecuted by a 
separate indictment, or by different counts in the same in- 
dictment ; and when it is pleaded that the offence charged in 
both indictments is the same, the averment may be estab- 
lished by parol evidence and is to be proved by the defen- 
dant. To sustain the plea in this case, it was incumbent on 
the defendant not only to produce the record of the former 
conviction, but to show by testimony that he had been pre- 
viously tried for identically the same offence as the one for 
which he was then prosecuted; and it was not sufficient to 
show that the evidence offered on the last trial would have 
supported the first indictment because it would have been 
sustained by proof of any act of selling within twelve months 
before the finding thereof. Whether, therefore, the offences 
charged in both indictments were the same, was a question 
of fact; and, though the court on the evidence would have 
been authorized to have found the issue on the plea for the 
defendant, the conclusion from the proof ought not to have 
been announced as a declaration of law. 

The judgment, however, must be reversed on a point of 
practice. The only plea in the record is the plea of autre- 
fois convict, and the finding of the court was not responsive 
to the issue tendered by the plea. It was the duty of the 
court to have had the plea of not guilty entered, for the 
statute provides that in all cases when the defendant does 
not confess the indictment to be true, a plea of not guilty 
shall be entered and the same proceedings shall be had in 
all respects as if he had formally pleaded not guilty. (R. 
C. 1855, p. 1181, § 5; Walder v. State, 11 Mo. 363.) 

The judgment will be reversed and the cause remanded. 
The other judges concur. 




















JULY TERM, 1858. 





Stanley v. Bunce. 





Sran.tey, Defendant in Error, v. Bunce, GARNISsHEE, Plain 
tiff in Error. 


1. Whenever it appears from the face of an assignment of a stock of goods to 
a trustee for the benefit of certain designated creditors that it is the in- 
tent of the parties thereto that the grantor shall be allowed to remain in pos- 
session of the property assigned and to dispose of the same in the usual 
course of business until default, such deed of assignment should be held 
to be a conveyance in trust to the use of the grantor within the first section 
of the act concerning fraudulent conveyances, and consequently void as 
against creditors. 

2. It is not necessary that the deed of assignment should expressly provide 
that the grantor should remain in possession and continue to dispose of the 
goods in the usual course of business ; it is sufficient to avoid the assign- 
ment that such appears, from a consideration of the whole instrument, to 
be the intent of the parties. 


Error to Cooper Court of Common Pleas. 


This was a suit by attachment against W. W. Norris. One 
Harvey Bunce was garnished as having in his hands funds 
belonging to defendant Norris. Upon the trial of the issue 
raised as between the plaintiff and the garnishee, the plain- 
tiff adduced in evidence two deeds of trust executed by 
Norris to Bunce as trustee. Plaintiff contended that these 
deeds were fraudulent in law on their faces as to creditors. 
The court ruled that said deeds were fraudulent in law. A 
verdict was rendered against Bunce, the garnishee. 

The character of the deeds is, it is conceived, sufficiently 
apparent from the opinion of the court. 


Adams and Leonard, for plaintiff in error. 


I. There is no ‘clause in either deed which reserves any 
right or benefit to Norris. Norris is divested of all right to 
the property and of all control over it. He had no right 
whatever to retain the goods for one moment after the ex- 
ecution of the deeds, and he could not, under the clause with 
respect to the renewal of the stock or any other, dispose of 
the goods for his own use or for any purpose whatever. 
Bunce had the right to take possession immediately under 
18—voL. xxvil. 
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the deeds, which he accordingly did. (See Page & Bacon v. 
Gardner, 20 Mo. 508; Milburn v. Waugh, 11 Mo. 3869; 
Brooks v. Wimer, 20 Mo. 503; Walter v. Wimer, 24 Mo. 
63 ; Martin v. Maddox, 24 Mo. 575.) 


Douglass and Hayden, for defendant in error. 


I. The deeds were made in trust to the use of Norris, and 
were consequently void. (See 24 Mo. 575; id. 63; 20 Mo. 
508 ; 15 Mo. 459; 1 Smith L. C. 59; 4 Comst. 580; Bur- 
rill on Assignments, 70-72, 171, 180; 7 Paige, 568; 4 Barb. 
546; 10 Watts, 237; 3 Mo. 297.) 


NapPton, Judge, delivered the opinion of the court. 


We do not perceive any thing in this case to distinguish it 
from that of Brooks v. Wimer, 20 Mo. 503, and several other 
cases deciding the same principle. In this case of Brooks v. 
Wimer, the grantor conveyed a stock of goods to a trustee 
for the benefit of certain creditors named, but reserved the 
right to himself to sell the goods in the usual course of his 
business until default made in the payment of some debts 
secured by the deed. This instrument was declared void on 
its face because of the reservation of the right of disposition 
without accountability. It was held a conveyance to the use 
of the person making it within the meaning of the first sec- 
tion of an act concerning fraudulent conveyances. In the 
case of Walter v. Wimer, 24 Mo. 62, the assignment con- 
tained a similar provision, but the grantor also agreed faith- 
fully to apply the proceeds of his sales towards replenishing 
his stock, and made the new stock thus acquired, as well as 
the old, subject to the trust. This additional provision was 
however held to make no difference ; the deed was held void. 

In the present case the same provision is found, not per- 
haps in hec verba, but it is just as necessary and natural 
an inference from its terms as if it had been so declared in 
the precise language of the deeds referred to in the cases 
cited. In one of the deeds (they are both substantially 
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alike) Norris conveys his present stock of goods, and also 
“all goods, wares and merchandise which the said Norris 
may at any time within twelve months purchase for the pur- 
pose of renewing or replenishing said stock.’”’ There is also 
conveyed all his bonds, notes, accounts, &c., then on hand, 
and “also all such as may be created at any time within one 
year from the date of these presents.” The condition of 
this conveyance was, that whereas the beneficiaries were 
securities for Norris and “ had agreed to become the sure- 
ties for said Norris from time to time for the next ensuing 
one year not to exceed ten thousand dollars ;” then if Nor- 
ris saved them harmless from these liabilities, already incur- 
red or hereafter incurred, the deed was to be void; but in 
the event that any of them was compelled to pay any liabil- 
ity incurred in this way, the trustee was authorized to pro- 
ceed to sell, &c. 

The intent of this deed was, that Norris should retain 
possession of his goods and proceed with his business as a 
merehant. It was impossible for Norris to renew or replen- 
ish a stock of goods under the control and in possession of a 
trustee. It was equally impossible for him to create new 
debts, accounts, &c., under such circumstances. The ces- 
tuis que trust contemplated the probability of being called 
upon to endorse additional notes in the course of the year 
and provided for this contingency ; all of which could have 
proceeded on no other supposition except that Norris was to 
continue his business. The trustee could, on certain contin- 
gencies, take possession, just as was provided in the deeds in 
Brooks v. Wimer, and Walter v. Wimer; but until this con- 
tingency happened, he had no right to the possession under 
the deed, and no creditor outside of the assignment could 
touch the property. It was completely locked up against all 
the world, except the creditors named in the assignment and 
Norris himself, and he could dispose of and make a good 
title to every dollar of the property. All this appears upon 
the face of the deeds. It is not a question of fact or intent 
arising from any thing outside of the deeds, but is the 
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natural, indeed we think the only, interpretation to be put 
upon the deeds themselves. The case, then, falls within 
the principle heretofore decided ; and the judgment of the 
circuit court must be affirmed. Judge Scott concurring. 


Buve, Appellant, v. PENNISTON, INTERPLEADER, Respondent. 


1. Where a suit is commenced by attachment on a promissory note and a 
person interpleads claiming the property attached as trustee for the wife of 
the defendant in the attachment, by virtue of a deed executed and recorded 
two years before the date of the note sued on, the plaintiff may show that 
the note sued on was given for a debt that existed before the execution of 


said deed. 

2. The acts of the grantor (the father of the cestui que trust in said deed) and 
her husband (the defendant in the attachment suit) in selling certain of the 
slaves embraced in said deed, are competent evidence as bearing upon the 
question of fraud in its execution. 


Appeal from Linn Circuit Court. 


This was a suit by attachment upon a promissory note 
executed by John K. Kerr, dated February 20, 1845. A 
negro woman and her two children were attached as the 
property of said Kerr. Francis P. Penniston interpleaded, 
claiming said slaves as trustee for Mrs. Kerr, by virtue of a 
deed executed by Robert P. Penniston, the father of Mrs. 
Kerr. This deed was dated February 28, 1843. It was 
acknowledged and recorded the day of its date, and conveyed 
certain slaves to said interpleader in trust for the separate 
use of Mrs. Kerr. Evidence was introduced showing that 
the slaves embraced in said deed had been in possession of 
said John K. Kerr for several years before the date of said 
deed. Evidence was also introduced bearing upon the ques- 
tion whether there had been a gift of said slaves to Mrs. 
Kerr. The plaintiff offered to show that the note sued on 
was given for a debt that existed previous to the execution 
of the said trust deed of R. P. Penniston. The court re- 
fused to permit the evidence to be introduced. 
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The court, among other instructions given at the instance 
of the interpleader, gave the following: “ 3. The acts of 
Robert Penniston and John K. Kerr in selling Ellen, one of 
the slaves mentioned in the deed, are no evidence to invali- 
date the deed.” 

The jury rendered a verdict for the interpleader. 


Harris, for appellant. 


I. The court erred in excluding the evidence offered by 
plaintiff. He should have been permitted to show that the 
debt for which the note was given was contracted prior to 
the execution of the deed of trust. (James v. Briscoe, 24 
Mo. 504; 4 McCord, 232.) 

II. The court erred in giving and refusing instructions. 
(5 Mo. 493 ; 18 Mo. 67; 24 Mo. 504; 22 Mo. 341; 7 Mo. 
249.) 


Prewitt, for respondent. 


I. It is immaterial whether the debt sued on was created 
before or after the execution of Penniston’s deed. The 
question in issue was whether the father had given the slaves 
to his daughter some two or three years before making the 
deed. The plaintiff should have shown the materiality of the 
offered testimony. (15 Mo. 244.) 

II. The third instruction was correct. The court did not 
err in giving or refusing instructions. (R. C. 803; 16 Mo. 
114; 25 Mo. 301; 14 Mo. 354; 25 Mo. 301; Hill on Trus- 
tees, 419.) 


Napton, Judge, delivered the opinion of the court. 


Upon a more careful examination of the case since the 
argument, we have not been convinced of the propriety of 
excluding the testimony offered to show the true date of the 
plaintiff’s debt. The evidence, it is conceded, was compe- 
tent, and the only ground of its exclusion was irrelevancy, 
This is rather unsafe ground when the question at issue is 
one of fraud—a matter about which there is seldom to be 
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found direct and positive proof. The only question in this 
case was, whether the deed of Robert Penniston was an 
after-thought, a contrivance to defraud some creditor or cred- 
itors of Kerr. To enable the plaintiff in the attachment to 
make any headway in establishing this allegation, it would 
of course be very material for him to show that Kerr was in 
debt at the time of the execution of the deed. The note 
upon which suit was brought was dated after the deed, and, 
without explanation, upon the face of the transaction alone, 
it would be rather an up-hill labor to convince a jury that a 
deed made nearly two years before the debt was intended as 
a fraud upon the creditor. To get a starting point for an 
attack upon the deed, it was essential for the plaintiff to 
show that the debt was really due two or three years before 
the note was given, and this is the evidence which was offered 
and excluded. 

In connection with this point, we may also express our 
doubts of the propriety of the third instruction which the 
court gave for the interpleader. In this instruction, the 
court declared the acts of Robert Penniston and John K. 
Kerr, in selling certain slaves enumerated in the deed some 
time after it was executed, were no evidence to invalidate 
the deed. This instruction virtually excluded the testimony 
on this point from the jury. Undoubtedly the acts of the 
father and the husband could not and ought not to affect any 
vested interest of the wife and daughter; but it will be ob- 
served that the question really at issue was, whether Mrs. 
Kerr had any interest; in other words, whether the deed 
was bona fide and valid, or a mere contrivance to defraud 
Kerr’s creditors. . The acts of Kerr and the father, who was 
the maker of the deed, are introduced to bear on the ques- 
tion, to explain the character of the original transaction. 
What weight such evidence would have is another question. 
It may be admitted that by itself it would be entitled to but 
little ; but in questions of this nature—mostly explained by 
circumstances in themsclves perhaps trivial, remote and dis- 
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connected, but when combined and brought together capa- 
bie of tending to as satisfactory conclusions as the most plain 
and direct evidence—it will not devolve on the court presiding 
over the trial to exclude each piece of detached evidence, as 
it is offered, because of its insufficiency or its apparent irrel- 
evancy. It may be that the evidence is so unsatisfactory to 
the court that a verdict found on it would be set aside; but 
even this we do not conceive will warrant the judge in ex- 
cluding it. If it is competent and has a tendency to explain 
the issue, it ought to be received ; and when the whole case is 
put to the jury and acted on, it will be proper for the court 
to say whether a verdict based on the evidence will be per- 
mitted to stand. With the concurrence of Judge Scott, the 
judgment is reversed and case remanded. 


Price, Defendant in Error, v. Wuits, Plaintiff in Error. 


1. When an agreement to submit a matter in dispute to arbitration describes 
the subject of dispute thus: “ A matter in difference between the parties ;” 
and the parties afterwards appear before the arbitrators and litigate a mat- 
ter without any denial that it is the subject of dispute between them, they 
should not afterwards be heard objecting to the vagueness and indefinite- 
ness of the agreement. 

2. Where a notice is given that a motion will be presented to a court on the 
first Monday of May for the comfirmation of an award, and the legislature 
afterwards changes the time of holding said court from the first to the 
second Monday, the notice will be sufficient ; the party to whom the notice 
is given must take notice of the change. 


Error to Osage Circuit Court. 


Barbara Price and George C. White entered into the fol- 
lowing agreement to submit a matter in difference between 
them to arbitration: “ Know all men by these presents, that 
we, Barbara Price and George C. White, both of the county 
of Osage and state of Missouri, respectively agree to submit 
a matter now in difference between us to an arbitration, the 
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following persons having been selected to arbitrate and make 
an award accordingly, to-wit: John M. Laughlin, Samuel S. 
Farrier and John C. Bryant. We, the undersigned, Barbara 
Price and George C. White, agree in said submission that 
the award of said arbitrators shall be final, and that the said 
award [shall be] entered on the docket for the circuit court 
clerk, and become a judgment at the next term thereof to 
be holden in said county; this, the 16th day of December, 
1856. [Signed] Barbara Price, George C. White.” 

The arbitrators met and made their awards on the said 
16th day of December, 1856. They made two awards, both 
dated December 16, 1856—one of which was filed in the 
office of the clerk of the Osage circuit court, January 31, 
1857—the other was filed March 2, 1856. They were sub- 
stantially the same, and were in favor of Barbara Price. At 
the May term of the Osage circuit court, this award was con- 
firmed on motion of said Barbara Price. White was noti- 
fied that a motion would be made for the confirmation of 
said award by the circuit court on the first Monday of May, 
1857. When this notice was given does not appear. 


Edwards and McCord, for plaintiff in error. 


I. Notice that a motion would be made at a court to be held 
on the first Monday was not such a notice as would author- 
ize the court held on the second Monday to confirm the 
award. The agreement to submit was too vague. Admit- 
ting it to be good, the arbitrators clearly exceeded their 
authority. The supposed submission authorized the arbitra- 
tors to act upon “a matter in difference ;” the award pro- 
poses to decide three separate and distinct matters in differ- 
ence. The award is uncertain and void. (R. C. 1855, p. 
187, § 18; Walton v. Walton, 17 Mo. 396.) The supposed 
submission does not designate what circuit court should 
enter judgment on the same. 


Muir & Draffin, for defendant in error, cited 9 Mo. 39, 
49, 355; 13 Mo. 107; 12 Mo. 161; 8 Mo. 709; 7 Mo. 224; 
11 Mo. 358, 623-4; 10 Mo. 459, 515; 4 T. R. 146. 
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Scott, Judge, delivered the opinion of the court. 


This was a submission to arbitration entered into in pur- 
suance to the first section of the act in relation to that sub- 
ject. The statute enumerates the causes for which an award 
under that section shall be vacated, and directs that unless 
it is thus vacated it shall be confirmed. None of the steps 
required by law were taken by the defendant to have the 
award vacated. The objections to the award were all formal 
and such as might have been corrected under the 30th sec- 
tion of the act if the party had seen proper to have had it 
done; but having failed to do so, he will not be permitted 
now to raise them in this court. 

The defendant complains that the agreement for a submis- 
sion is too vague and indefinite in its description of the sub- 
ject of dispute, its language being “a matter in difference 
between the parties,” without any thing more showing the 
suject of the difference. We do not undertake to say what 
would have been the force of this objection in an action on 
the agreement to submit in the event there had been a 
refusal to arbitrate under it. A reference of all matters of 
difference between the parties is good. The plaintiff and 
defendant having agreed to submit a matter in difference 
between them, having appeared before the arbitrators and 
litigated a matter without any denial that it was the subject 
of dispute between them, the defendant should not be heard 
objecting to the bond in this form of proceeding. If the 
defendant conceived that the award was too vague for his 
protection from future litigation, the statute pointed out to 
him a way to have it corrected. 

The agreement to submit sufficiently shows that the cir- 
cuit court of Osage county was the court in which the award 
was to be entered as a judgment. As the parties represented 
themselves to be “of Osage county” in the article of sub- 
mission, in stipulating that the award should be entered as 
a judgment at the next term of the circuit court in said 
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county they clearly indicated the court they had in contem- 
plation. 

The objection to the notice of the award is not saved. It 
does not appear when the notice was served, though it is 
stated that at least fifteen days’ notice in writing was given 
to the defendant. The award was made on the 16th of De- 
cember, 1856. The acts changing the times of holding 
courts in Osage county was passed on the 15th day of Jan- 
uary, 1857, and took effect immediately after its passage. 
(Sess. Acts, 1856-7, p. 467.) Now if the notice of the 
award was served between the 16th of December, 1856, and 
the 15th day of January following, it was then good ; and if 
the general assembly afterwards changed the time of holding 
court, the party served with notice should at his peril have 
taken notice of the change. 

It is objected that the court erred in disregarding that 
portion of the award which directed that the defendant 
“should winter with roughness the cattle of the plaintiff.” 
This act was for the benefit of the plaintiff, and the omission 
of the court to enforce it was an advantage to the defendant. 
The plaintiff consented to the action of the court. Nothing 
is clearer than that an award may be good in part and bad in 
part, and the bad part may be rejected when it is so uncon- 
nected with the residue that it may be seen that its rejection 
does not affect the justice nor the correctness of that portion 
of the award which is retained. It sufficiently appears that 
the part of the award which was disregarded had no such 
connection with the portion retained that its rejection could 
possibly affect the defendant in an injurious manner. 

The statute does not prescribe the length of time the par- 
ties shall be notified before the hearing. As it appears from 
the award that the defendant appeared before the arbitrators, 
he could not afterwards object to the want of notice. As he 
appeared, if the notice was too short, or if he had had none 
previously, he might have applied for a postponement, which 
the arbitrators were empowered to grant. 
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The fact that the award directed money to be paid and 
different articles of produce to be delivered to the plaintiff, 
did not show that there was more than one matter in differ- 
ence between the parties considered by the arbitrators. 
There were two awards filed in the clerk’s office by the plain- 
tiff. We do not see that there was any substantial difference 
between them. The one imports no more than the other. 
If the corn and bacon could not be had, the value of it at 
the time of the award might have been recovered by an ac- 
tion on the award. The court can compel the performance 
of the award by attachment. That would, we suppose, be 
the proper process to compel the performance of so much of 
the award as relates to the delivery of the produce. If the 
defendant is too poor to comply and has not the means, that 
would be a subject of consideration, regard being had to the 
law which prohibits imprisonment for debt. It was a matter 
of concern to the plaintiff only, that the court gave the de- 
fendant the option of paying in corn and bacon, or its value. 

The defendant is not injured by the judgment of the court. 
He can relieve himseelf by performing the award as it was 
originally made. That the court has given him the option 
of performing the award, or doing something else, is to his 
advantage, and not to his prejudice. He can not complain. 
(Gentry v. Barrett, 5 J. D. Marshall, 317.) 

Affirmed. The other judges concur. 


—_1+20e)>———_ 


Wap.ow, Plaintiff in Error, v. PERRYMAN’S ADMINISTRATOR, 
Defendant in Error. 


1. In an action on a warranty of soundness of a negro slave, the declarations 
of such slave with respect to her symptoms, made by her when sick, are 
competent evidence as bearing upon the question of unsoundness. 


Error to Greene Probate and Common Pleas Court. 


This was an action on a warranty of soundness of a slave. 
At the trial, plaintiff offered in evidence the declarations of 
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said negro slave with respect to her symptoms, made when 
she was sick to those in attendance upon her. The court 
refused to permit the evidence to be introduced. The plain- 
tiff took a nonsuit, with leave to move to set the same aside. 


Hendrick, for plaintiff in error. 


I. The court erred in excluding the offered testimony. 
(Marr v. Hill & Haynes, 10 Mo. 323.) 


Price and Foster, for defendant in error. 


Scott, Judge, delivered the opinion of the court. 


We see no difference between this case and that of Marr 
v. Hill & Haynes, 10 Mo. 333. The evidence offered by the 
plaintiff of the declarations of the slave, made whilst she 
was laboring under sickness, as to the cause of her illness and 
the source of it, were admissible, and the court erred in 
excluding them. With the concurrence of the other judges, 
the judgment is reversed and the cause remanded. 





Lacy, Plaintiff in Error, v. Wiuiams, Defendant in Error. 


1, The general appellate jurisdiction that the circuit courts exercise over the 
county courts does not authorize them to try de novo causes appealed from 
the county courts. 

2. Generally, the domicil of the parent is the domicil of the minor child. 

8. Curators of the estates of minors can not be appointed by the county 
courts of counties in which such children do not reside. 


Error to Polk Circuit Court. 


George M. Williams was appointed by the county court of 
Polk county curator of the estates of three minors, who 
were and still are under the age of fourteen years. At the 
time of this appointment said minors resided in Cedar county. 
They owned land in Polk county. On the motion of their 
mother, Mrs. Lacy, the county court revoked the appoint- 
ment of Williams. He appealed to the circuit court. The 
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circuit court, having heard the evidence, vacated the order 
of the county court displacing Williams, and directed that 
he be reinstated as curator. It is to obtain a review of this 
action of the circuit court that Mrs. Lacy brings the cause 
by writ of error to this court. 


F. P. Wright, for plaintiff in error. 


I. In a case like the present, there is no appeal to the cir- 
cuit court. The remedy was by writ of error or mandamus. 
The minors being residents of Cedar county, the county 
court of that county had the sole right of appointing cura- 
tors of their estates. (R. C. 1855, p. 823, § 8, 9.) The 
mother had the right to be appointed curator. 


Freemaw, for defendant in error. 


I. The county court could not revoke its appointment of 
Williams as curator without giving him notice. Its attempt 
to do so was illegal. Mrs. Lacy was a married woman and 
could not act as curator. (R. C. 1855, p. 822.) Even if 
the county court committed error in appointing Williams 
curator, since the plaintiff in error was and still is a married 
woman she had no power to appear either in the county or 
the circuit court by attorney without joinder of her hus- 
band. An appeal lies from the order of the county court in 
this case to the circuit court. (R. C. 1855, p. 583, § 8.) 


Scorr, Judge, delivered the opinion of the court. 


The second section of the 14th article of the practice act 
(R. C. 1855, p. 1295) directs that a writ of error shall issue 
on the final decision or judgment of the county court from 
the circuit court. The 4th clause of the 8th section of the 
act to establish courts of record and prescribe their powers 
and duties (R. C. 1855, p. 533) gives the circuit court ap- 
pellate jurisdiction from the judgments and orders of county 
courts and justices of the peace, in all cases not expressly 
prohibited by law, and also confers a superintending control 
over them. 
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Except in a few instances expressly mentioned, the law 
seems to be silent as to the mode in which the benefit of ap- 
peals and writs of error shall be obtained on a judgment or 
decision rendered in the county court. No method is pointed 
out as to the manner in which the evidence shall be pre- 
served in the inferior courts for the use of the superior court. 
A trial de novo in the circuit court would not strictly be the 
exercise of appellate jurisdiction. (The County of St. Louis 
v. Sparks, 11 Mo. 203.) It is clearly competent for the gen- 
eral assembly to confer such a jurisdiction, but until it is 
expressly done we do not consider that the bestowal of a 
mere appellate power would authorize the courts to try 
causes de novo. It is obvious that a writ of error, without 
the authority to take bills of exceptions on the trial, would 
in most cases be ineffectual for the attainment of the ends 
proposed by such a process. Our legislation on this subject 
is defective, and requires some addition in order to give par- 
ties the full benefit of appeals or writs of error on the final 
decisions of the county courts. Under this state of legisla- 
tion on this subject, it was held at the last term, in the case 
of Lewis v. Nuckols, 26 Mo. 278, that an appeal performed 
nothing more than would be effected by a writ of certiorari. 

The county court of Polk county had no authority to appoint 
a curator for children who were not residents of the county. 
The order of appointment was void and may be treated as a 
nullity in a collateral proceeding. Regularly, the domicil of 
the parents is that of their children, and whilst the mother 
was a resident of Cedar county, a curator for her children 
could not be appointed by the county court of Polk county. 
This is the only safe rule, and the only one that will prevent 
confusion and conflict in the administration of the estates of 
minors. If one county court, because the minor has land in 
the county, may appoint a curator for him, so may every 
court where there is land in the county belonging to the 
minor, and so there would be many curators for the same 
child, and no subordinatian nor concert among them, nor 




















JULY TERM, 1858. 283 





Thomson v. Roatcap. 





any means of enforcing it. (Ludlow’s heirs v. McBride, 3 
Ohio, 240; Maxom v. Sawyer, 12 Ohio, 206.) 

For the reasons stated in the preceding part of this opinion, 
this cause will be dismissed, leaving the judgment of the 
county court rescinding the order appointing the curator in 
full force. The other judges concur. 


——_+# e+ — 


Tuomson, Plaintiff in Error, v. Roatcap, Defendant in 
Error. 


1. Unless it is expressed in a promissory note that it is ‘‘for value received, 
negotiable and payable without defalcation,” the maker thereof will be 
allowed against an assignee of the same every just set-off or other defence 
that existed at the time of or before notice of the assignment as against 
the assignor thereof. 


Error to Cooper Court of Common Pleas. 


This was an action on the following promissory note: 
‘“‘ $77.50. Twelve months after date, I promise to pay Wm. 
W. Norris seventy-seven dollars and fifty cents, without dis- 
count or defalcation, for value received, this Ist day of Octo- 
ber, 1856. [Signed] John Roatcap.” 

The defendant denied knowledge of the alleged assign- 
ment of said note by Norris to plaintiff, and alleged that on 
the first of August, 1857, before said note became due, and 
before the time of the alleged assignment, he paid to Norris 
on said note the sum of $75, which he, Norris, agreed should 
be in full satisfaction of said note. 

It appeared in evidence that on the first of August, 1857, 
defendant paid Norris seventy-five dollars on account of said 
note and took Norris’ receipt ; that on the 9th of September, 
1857, plaintiff purchased said note of Norris in good faith 
without any knowledge of the payment by defendant thereon. 
The court, at the request of defendant, gave the following 
declarations of law: “If defendant paid to Norris the sum 
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of seventy-five dollars on said note before the assignment of 
said note, and Norris agreed to accept the same in full satis- 
faction of said note, then the defendant is entitled to a ver- 
dict, and if seventy-five dollars was paid only as a credit 
plaintiff is entitled to a verdict for balance. 2. The court 
declares the law to be that the payer of a non-negotiable 
note may, before notice of the assignment of said note, pay 
the amount of the same to the payee, and thereby protect 
himself against a recovery by the assignee. 3. The court 
declares the law to be, that if the defendant paid the sum of 
seventy-five dollars on said note before the same was due, and 
the payee accepted the said amount as a full satisfaction of 
said note, then said payment amounts to an accord and satis- 
faction, and the defendant is entitled to a verdict.” 

The court rendered judgment for plaintiff for the balance 
due after allowing a credit of seventy-five dollars upon the 
note. 


Stephens & Vest, for plaintiff in error. 


I. The court erred in refusing the declarations of law 
asked by plaintiff. (Odell v. Gray, 15 Mo. 387; R. C. 1855, 
1290; Chitt. on Bills, 266; Sto. on Notes, § 191, 192; Sto. 
on Bills, § 188; Smith v. Ashley, 20 Mo. 354.) The court 
erred in giving the instructions asked by defendant. (Ib.) 


Hutchison, for defendant in error. 


I. The court properly declared the law of the case. The 
defendant was entitled to a credit for the amount paid on 
the note previous to the assignment. (R. C. 1855, p. 322, 
§3; id. p. 1026, §-20.) The note sued on was not negotia- 
ble under the statute; nor is it a negotiable note at com- 
mon law. 


RICHARDSON, Judge, delivered the opinion of the court. 


The instrument sued on in this case is a note within the 
description of the first section of the act concerning bonds 
and notes; (R. C. 1855, p. 319;) and by the second section 

















JULY TERM, 1858. 





Thomson v. Roatcap. 





is made assignable, so that the assignee can maintain an 
action thereon in his own name against the maker, in like 
manner as the payee could have done. But it is not a nego- 
tiable note within the meaning of the 15th section of the act 
concerning bills of exchange, for the effective words to give 
it that character, viz., “for value received, negotiable and 
payable without defalcation,” are omitted, and therefore it 
has not the same effect as an inland bill of exchange. This 
note then stands on the same footing of an ordinary promis- 
sory note, transferable, but not negotiable; and the assign- 
ment of it to the plaintiff did not defeat any defence which 
the maker had at the time of the assignment against the 
payee, for the third section of the act first mentioned de- 
clares that “the obligor or maker shall be allowed every 
just set-off or other defence against the assignee and the 
assignor existing at the time of or before notice of the as- 
signment, unless it shall be expressed in the bond or note 
that the same is for value received, negotiable and payable 
without defalcation ;”’ and the fifth section provides that the 
assignee shall not obtain any greater title to, or interest in, 
any bond or note than the person had from whom he ac- 
quired it. 

It will be observed that there is a difference in the provis- 
ions of the revised acts of 1845 and 1855 on the same sub- 
ject, and that the third section of the act of 1855 is a sub- 
stitute for the third and fourth sections of the act of 1845. 
By the third section of the old law, a set-off against the as- 
signor before the assignment was not allowed if it was 
expressed in the note or bond that the sum therein specified 
should be paid without defalcation or discount; but a note 
or bond under the present statute must contain other words, 
‘“ for value received, negotiable and payable without defalca- 
tion,” to prevent the maker from pleading a set-off against 
the assignor existing at the time or before notice of the 
assignment. 

The payment in this case was made before the note was 
assigned, and the right to set up that defence was not im- 
19—VoL. XXVII. 
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paired by the assignment of the plaintiff, for he acquired no 
greater interest in the note than the person had from whom 
he acquired it, and he took it subject to all the defences 
which the maker had against the payee at the time of the 
assignment. The judgment will be affirmed, the other 
judges concurring. 


Haypen, Defendant in Error, v. Stewart e¢ al., Plaintiffs 
in Error. 


1. Where, in an action of ejectment, the person from or through whom the 
defendant claims title to the premises has, on motion of the defendant, 
been made a co-defendant, the plaintiff is not entitled to dismiss the suit 
as to such co-defendant. 

2. Under the practice act of 1849 an equitable defence might be made to an 
action of ejectment. 


Error to Dade Circuit Court. 


This was an action in the nature of an action of ejectment 
to recover possession of certain premises in the county of 
Polk. The action was commenced in the year 1852, in the 
Polk circuit court. On motion of Stewart, the original de- 
fendant, one Toler, through whom he claimed title, was 
made a co-defendant. Toler and Stewart filed a joint answer 
(which was verified by the affidavit of Toler alone,) putting 
in issue the allegations of the petition, and setting up that 
a certain mortgage and lease executed by Toler, through 
which plaintiff claimed a right to the possession of the prem- 
ises in controversy, was obtained from said Toler by fraud 
on the part of plaintiff. The court, on motion, struck out 
this equitable defence. The cause was then taken by change 
of venue to the Dade circuit court, which reinstated that 
portion of the answer stricken out. On motion of the plain- 
taiff, the court vacated the order of the Polk circuit court 
substituting Toler as co-defendant, and permitted plaintiff to 
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dismiss the case as to Toler. The court refused to permit 
Stewart to file a separate answer, and gave judgment against 
him, disregarding the joint answer that had been put in by 
Toler and Stewart. 


F, P. Wright, for plaintiffs in error. 


I. The circuit court of Polk erred in striking out that part 
of the answer which set up fraud and which constituted an 
equitable defence. (See Tibeau v. Tibeau, 19 Mo. 98.) 
The circuit court of Dade county erred in setting aside the 
order of the Polk circuit court making Toler a co-defendant ; 
also in striking out the answer of Stewart, and also in ren- 
dering judgment for the want of an answer after the same 
was stricken out. The affidavit of his co-defendant was suf- 
ficient.. (Huntington v. House, 22 Mo. 365.) By leave 
of a previous court the answer had been further verified by 
Stewart’s attorney. Stewart should have been permitted to 
file a new answer instanter, as he requested. 


Gardenhire, for defendant in error. 
NaptTon, Judge, delivered the opinion of the court. 


No opinion of the merits of this case can be drawn from 
the record, as it appears to have been determined upon points 
entirely technical. After Toler was admitted as a co-defen- 
dant and the joint answer of the two defendants was filed, 
all the subsequent proceedings consisted of motions to strike 
out or to reinstate the answer, or to file a new one. The re- 
sult was, after a varied course on these motions arising from 
a difference of opinion in several judges before whom the 
case accidentally came for trial, that the plaintiff dismissed 
as to Toler, took a judgment by default against Stewart, his 
answer having been stricken out or not being regarded as his 
answer because not sworn to by him, and a general judg- 
ment finally given for the plaintiff. 

The plaintiff had no right to dismiss as to Toler after 
Toler had been admitted as a co-defendant by the court. 
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Such a practice would enable a tenant to let his landlord’s 
possession pass over to a stranger, when the landlord, if per- 
mitted to be heard, could make a full defence. 

It is not to be inferred from the record that it was the in- 
tention of the court to pass upon the sufficiency of the an- 
swer, since the plaintiff got rid of the answer, so far as Toler 
was concerned, by dismissing. It may be well enough, how- 
ever, to state our opinion that the answer was a legitimate 
one. The plaintiff’s title was derived solely from a mort- 
gage executed by Toler, and the answer substantially averred 
that this mortgage was obtained by false and fraudulent pre- 
tences, and was therefore void; or, if it was honestly pro- 
cured at the time, it had at all events been paid off. In 
either event, it is clear that the plaintiff had no title, and it 
can not be doubted that, since the practice act of 1849, an 
equitable defence may be made to an action which before that 
statute would have been called an action of ejectment. 

The fact that Toler had sold his interest to Stewart did 
not affect the question to be tried. The plaintiff in eject- 
ment can only recover upon the strength of his own title, 
and if the mortgage had been extinguished, as asserted in 
the answer, or was fraudulently obtained and therefore void, 
it was not material how matters stood between Toler and 
Stewart. The fifth section of an act concerning ejectment 
authorizes the court to allow the person through whom the 
defendant claims title to be made a co-defendant. 

The judgment will be reversed and the cause remanded. 


Simpson e¢ al., Defendants in Error, v. Srmpson et al., Plain- 
tiffs in Error. 


1. Every person who shall sign a testator’s name to a will by his direction 
must subscribe his own name as a witness and state that he subscribed the 
testator’s name at his request; if he does not so state, the will is void. 






































JULY TERM, 1858. 





Simpson vy. Simpson. 





Error to Carroll Circuit Court. 


This was a proceeding instituted to contest the validity of 
the will of one John Simpson. Said will was admitted to 
probate in the year 1853. 

The testimonium clause of the alleged will, together with 
the attestation thereof, are as follows: “ In witness whereof 
I have hereunto affixed my signature and seal this 12th day 
of July, in the year of our Lord 1852. John $< Simpson. 
Signed and sealed in the presence of the undersigned, who 
were requested to witness the same by John Simpson on this 
the 12th day of July, 1852. Harden Rodgers, Dudley 
Thomas, subscribing witnesses.” 

The court set aside the will and declared it null and void. 


Troxell, for plaintiffs in error. 


I. The attestation was good under the fourth section of 
the act of 1845. The signing of the testator’s full name to 
said instrument by his direction did not, under the circum- 
stances of this case, render it necessary to have the same 
attested according to the requisitions of the fifth section of 
the act. The act of Simpson in publishing said instrument 
after his mark and name had been put thereto was sufficient 
to constitute said instrument his will without any regard to 
the name written thereto. (19 Mo. 609; 1 Jarm. on Wills, 
118; R. C. 1845, p. 1079, § 4, 5.) 


E. B. Ewing, for defendants in error. 


I. The attesting witness failed to state that he subscribed 
the testator’s name at his request. (R. C. 1845, p. 1097 ; 
McGee v. Porter, 14 Mo. 613; St. Louis Hospital Associa- 
tion v. Williams’ Adm’r, 19 Mo. 611; Northcutt v. North- 
cutt, 20 Mo. 268.) 


Napton, Judge, delivered the opinion of the court. 


This case presents the same point decided by this court in 
McGee and others v. Porter, 14 Mo. 618, and Northceutt v. 











SS a eae ee Sea - 





- Aaa re ea 


a ee eter oe a 











290 JEFFERSON CITY. 





Vaughn v. Locke. 





Northcutt et al., 20 Mo. 268. It will be observed that in 
the recent revision, the fifth section of the act concerning 
wills, which gave rise to the question decided in these cases, 
is omitted, and the same question will not arise under the 
new code. Upon a re-examination of the subject, the court 
have not been able to arrive at any different construction of 
the old statute than the one heretofore adopted in cases re- 
ferred to and others. The judgment of the circuit court is 
therefore affirmed. 


—- +e0eer-— -— 


VauGHN, Respondent, v. Locke, Appellant. 


1. Where a landlord seeks, under the act concerning landlords and tenants 
(R. C. 1855, p. 1016-17), to recover possession of the demised premises, 
the statement filed by him before the justice of the peace must set forth the 
amount of rent actually due to such landlord, and that the same has been 
demanded from the tenant. 

2. Where one purchasing the demised premises of the landlord seeks to re- 
cover possession of them under the 38th section of said act, his statement 
of the amount of rent due and demanded should embrace only that which 
is due to himself, and not that which is due to his vendor. 


Appeal from Buchanan Court of Common Pleas. 


This was an action under the landlord and tenant act to 
recover possession of certain lots in the city of St. Joseph. 
The statement filed with the justice of the peace is substan- 
tially as follows: That on the 7th of August, 1856, one G. 
W. Goode, being then the owner of certain lots and buildings 
in the city of St. Joseph, rented the same to defendant for 
one year at the yearly rent of ninety dollars; that on the 
20th of April, 1857, Goode conveyed said premises to plain- 
tiff, of which fact defendant had due notice ; that defendant 
accepted plaintiff as his landlord and promised to pay plain- 
tiff the rent for said premises ; that defendant is still in the 
occupation and possession of said premises, and has so occu- 
pied the same after the expiration of said year without any 
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new contract, thus becoming by operation of law a tenant of 
plaintiff for one year from August 7, 1857, upon the same 
terms and conditions as the preceding year; that there is 
now due from defendant, as rent for said premises, the sum 
of $112.50 ; that the same has been demanded of defendant, 
but to pay said amount, or any part thereof, defendant has 
wholly failed and refused. Plaintiff therefore prays that he 
recover possession of said lots, &c., in accordance with the 
statutes in such case made and provided. 

This statement was filed with the justice of the peace Jan- 
uary 16, 1858. The following account accompanied the 
statement or complaint: “ P. B. Locke to Alfred J. Vaughn, 
jr., Dr. Jan. 8, 1858. For rent of lots 1, 2, 3, 4, 5 and 6, 
in Block 44, ‘ Robidoux Addition,’ from August 7, 1856, 
to November 7, 1857—15 months—at $90 per annum— 
$112.50.” 

The justice awarded restitution of the premises to the 
plaintiff. On appeal, the Buchanan court of common pleas 
rendered judgment in favor of plaintiff. 


Ryland, Edwards, Ewing and Locke, for appellant. 


The complaint was not sufficient to warrant the finding by 
the court for the plaintiff. (1 How. 211; 2 Comst. 141; 7 
East, 363; R. C. 1855, p. 1016, 1018, § 35; Evans v. Mil- 
ler, 25 Mo. 175; Ridgley v. Stillwell, 25 Mo. 570.) 


NaptTon, Judge, delivered the opinion of the court. 


This proceeding was commenced under certain provisions 
introduced into the recent revision of the law concerning 
landlords and tenants. These provisions will be found at 
pages 1016, 1017 and 1018 of the revised code of 1855, in- 
cluding sections numbered from 32 to 40. The first six sec- 
tions are transcribed from a local act, found in the appendix 
of the revised code of 1845, applicable only to St. Louis 
county, and the three last sections are copied from the act of 
1849, which was amendatory of the first mentioned law. 
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The sections relative to purchasers of leased property are 
ambiguous in phraseology and make no provision for an 
apportionment of the rent when a sale is made in the inter- 
mediate time between the two periods when the rent becomes 
due. At the common law, as rent follows the reversion or 
ownership of the land, no apportionment would be made, but 
the monthly, quarterly or annual rent would follow the land 
and belong to the owner at the time it accrues. But it is 
not mentioned in this case how this question is determined. 
Two quarters’ rent were due to Goode (the original lessor) 
before the purchase was made by the plaintiff, and would no 
more pass with the land than any other personal claim of the 
lessor against the lessee. It is not to be inferred from the 
language of the 38th section that in extending to a purchaser 
of rented property the remedies previously given to the 
original lessor for getting possession of the rented premises, 
it was intended that the statement required of the amount 
of rent due should embrace not only what was due to the 
party complaining, but to his assignor or vendor. It will be 
observed that no judgment is given for the rent, but merely 
for the possession. The exact amount of rent due is required 
to be stated, not because that will affect the judgment either 
way, but because the tenant is permitted, upon a demand of 
the sum actually due him, to avoid the suit entirely by pay- 
ing the demand, and may also, after the suit is brought and 
at the hearing before the justice, come forward and pay up 
the rent and costs, and still retain possession of the premises. 
In this view of the statute, it is plain how important it is that 
the plaintiff should state the amount really due, for the 
amount stated must be the amount previously demanded ; 
and when a greater amount has been demanded than is 
really due, the tenant can in no way avoid the suit and its 
costs without paying the sum thus claimed. If the con- 
struction of the circuit court be sustained, then, if upon 
trial the plaintiff is entitled to possession, however much the 
sum demanded may vary from the sum found to be actually 
due, the tenant is deprived of his privilege of paying up the 
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demand before suit. This was not the intention of the act, 
and it is not a compliance with its provisions to demand a 
larger sum than is actually due. 

Judgment reversed. The other judges concur. 


Bain & Wyatt, Plaintiffs in Error, v. CurismMan & Porter, 
Defendants in Error. 


1. Every execution must be founded on a legal judgment. 

2. Where a justice of the peace, in the case of separate suits by different par- 
ties against the same person, improperly renders a joint judgment in favor 
of the two separate plaintiffs, and certifies the same as a single judgment 
to the circuit court, any execution or other proceeding instituted thereon 
should be quashed and set aside. 

8. To entitle a garnishee to indemnification for expenses incurred by him, it 
is not necessary that he should appear and answer in the garnishment pro- 
ceeding. 


Error to Moniteau Circuit Court. 


‘ 


The facts of this case would appear to be substantially as 
follows: Jacob Bain and J. L. Wyatt instituted separate at- 
tachment suits before a justice of the peace against one Far- 
mer. One Chrisman was summoned as garnishee in said 
suits, and judgments were rendered against him. These 
judgments the justice seems to have consolidated into one 
judgment in favor of Bain and Wyatt. He certified the same 
to the circuit court as a joint judgment against Chrisman in 
favor of Bain and Wyatt. An execution issued from the 
office of the clerk of the circuit court against said Chrisman. 
One Porter was summoned as garnishee. Chrisman and 
Porter moved the court, separately and jointly, to quash the 
execution, and to dismiss the garnishment and attachment 
of Porter. Porter also prayed to be allowed reasonable at- 
torney’s fees, &c. The court sustained the motions and ren- 
dered judgment against Bain and Wyatt in favor of Porter 
for ten dollars for his costs and attorney’s fees. 
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White, for plaintiffs in error. 


I. The court erred in sustaining the motion of Chrisman 
to quash the execution. He was not prejudiced by the jus- 
tice’s entering a single judgment in favor of Bain and 
Wyatt. (R. C. 1855, p. 162, § 18; Rutherford v. Wimer, 
3 Mo. 11; Franse v. Owens, 25 Mo. 334; 10 Mo. 304.) It 
was not for Porter to come in as a debtor of Chrisman and 
insist that the proceedings between the plaintiffs and Chris- 
man were irregular. A garnishee can only answer when 
brought into court. The court erred in allowing an attor- 
ney’s fee when the garnishee did not answer. 


Douglass § Hayden, for defendants in error. 
Scott, Judge, delivered the opinion of the court. 


It would seem to be a vain undertaking to attempt to 
support such proceedings as are contained in the record be- 
fore us. Two plaintiffs by separate actions—there being no 
privity whatever between them—obtained separate judgments 
against the same garnishee. Afterwards a transcript of these 
judgments is filed in the clerk’s office of the circuit court. 
This transcript is made out in such way as makes it appear 
that the two separate plaintiffs had obtained a joint judg- 
ment in their joint names against the garnishee. This tran- 
script is made the foundation of an execution against the 
garnishee, on whose motion it was quashed. Nothing can 
more clearly vindicate the action of the court below in set- 
ting the execution aside than the bare statement of the case. 
Every execution must be founded on a legal judgment, with 
which it must correspond. As the law provided no remedy. 
against a false transcript filed in the clerk’s office of the cir- 
cuit court, the only course open to the defendant was a mo- 
tion to set aside the execution, a power inherent in all courts 
of record. It is a little surprising that the plaintiffs, when 
they discovered the gross irregularity of their proceedings, 
did not arrest them and have the proper transcripts filed on 
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which regular executions might have been issued. The 
court, under the circumstances, had no authority to make 
an amendment; and had one been ordered, it could not have 
been made to correspond with the execution, so that the 
plaintiffs were necessarily denied the benefit of their irregu- 
lar proceedings. As the execution was properly quashed at 
the instance of the garnishee against whom it was issued, it 
is unnecessary to inquire whether Porter, the garnishee, 
summoned under the writ, could make such a motion. 

The sixth section of the law concerning executions pro- 
vides that the service of a garnishment under an execution, 
and the subsequent proceedings against and in behalf of 
the garnishee, shall be the same as in the case of garnish- 
ment under an attachment. The 74th section of the act 
concerning attachments provides, that, in the event the plain- 
tiff shall fail to recover judgment against the garnishee, the 
costs shall be adjudged against him, and that the court shall 
render judgment in favor of the garnishee for a sum suffi- 
cient to indemnify him for his time and expenses and rea- 
sonable attorney’s fees in attending and answering and de- 
fending in subsequent proceedings as garnishee. This will 
certainly be taken distributively. The garnishee will not be 
required to attend, answer and defend before he entitles him- 
self to the benefit of this section. If time is lost and expenses 
incurred in consequence of the summons, it is reasonable 
that the garnishee should be proportionally indemnified, 
though he may not have answered, or although the prior 
termination of the cause may have rendered an answer un- 
necessary. 

Affirmed ; the other judges concur. 
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Byrne, Appellant, v. Sreampoat Sr. Mary, Respondent.* 


1. Where a complaint filed against a steamboat to enfore a lien for wages 
states “that thirty days have not elapsed since the demand for services 
accrued to him,” and is accompanied by an affidavit to the effect that the 
demand sought to be enforced “is the only demand that he [complainant] 
has against said steamboat ;” such complaint is sufficient. 


“Appeal from Buchanan Court of Common Pleas. 


This was an action to enforce against the steamboat St. 
Mary a lien for the payment of wages alleged to be due the 
plaintiff. The complaint against the boat is as follows: 
“James Byrne, the plaintiff in the above entitled cause, 
complains and says that he has a demand against the said 
steamboat amounting to twenty dollars, for fourteen days’ 
services of him, the said James Byrne, on board the said 
steamboat, on account of S. G. Cable, the master thereof, in 
navigating the waters of this state. Steamboat St. Mary, to 
James Byrne, Dr. To fourteen days’ services as deck hand 
on said steamboat, from the 6th day of April, 1857, to April 
22d, 1857, at the rate of $40 per month. And the said 
plaintiff says that thirty days have not elapsed since the de- 
mand for the services accrued to him as above stated.”’ The 
complaint was verified, as follows: ‘“‘ James Byrne being duly 
sworn [says] that the matters contained in the foregoing 
complaint are true, and that this is the only demand that he 
has against said steamboat. [Signed] James Byrne. Sworn 
to and subscribed this 22d day of April, 1857. Alfred 
Christy, J. P.” 

On appeal, the circuit court dismissed the complaint. 


Locke, Edwards and Ewing, for appellant. 


Gardenhire, for respondent. 





* This case was decided at the January term, 1858, of the supreme court. 
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NapTon, Judge, delivered the opinion of the court. 


We have not been able to perceive any objections to the 
form or substance of the complaint in this case. We have 
been referred to the 41st section of the act; (1 R. C. 1855, 
p- 313;) but every requirement of that section, as well as of 
section 29, seems to have been complied with. 

Judgment reversed and cause remanded ; the other judges 
concurring. 


i 


[END OF JULY TERM. ] 
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ARGUED AND DETERMINED 
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Smita, Respondent, v. Davis, Appellant. 


1. In a suit for partition commenced by suing out a writ of summons against 
the defendants upon a petition filed in the proper clerk’s office, the writ of 
summons should be served upon the minor defendants ; it is not necessary, 
in such cases, to serve such writ upon the guardian of such minor defen- 
dants. 

2. A suit for partition is not triable, except by consent of parties, at the term 
at which the defendant is first bound to appear. 


Appeal from Ralls Circuit Court. 


Dryden and Allen, for appellant. 


I. The judgment of the circuit court was final and abso- 
lute unless reversed on appeal or writ of error. (6 Peters, 
729; 1 Peters, 340; 2 Peters, 169; 11 Mass. 226.) The 
parties to the partition can not have the judgment set aside 
on this motion. The judgment was rendered at the instance 
of the plaintiff. The defendants were duly and properly rep- 
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resented by their guardian. (18 Mo. 461; 8 Mo. 257.) The 
judgment or order of sale and sale itself were all duly and 
properly made. The court had full power to appoint a guwar- 
dian ad litem, although the defendants had a general guar- 
dian. The act of the guardian bound them. (18 Mo. 461; 
R. C. 1855, p. 1279 ; 11 Mo. 248.) 


Carr, for respondent. 


I. The order of sale was irregularly made at the return 
term. (Doan v. Holly, 26 Mo. 186; 10 Mo. 454; 6 Mo. 
388 ; 20 Mo. 482; 26 Mo. 505; 3 Black. Comm. 404.) 
There being an irregularity, the court was authorized to set 
aside the sale. (38 Wend. 478; 4 Wend. 217; 10 Wend. 
568; 1 Wend. 71; 6 Wend. 526; 3 Duer, 652.) It was an 
irregularity not to make the general guardian and curator 
of the minors a party to the suit. 


RICHARDSON, Judge, delivered the opinion of the court. 


On the 6th of November, 1855, Sarah A. Smith commenced 
a suit for the partition of a quarter section of land against 
John W. and Enoch A. Smith, both of whom were minors. 
The summons was returnable to the following March term of 
the court, and was personally served on the defendants in 
January. At the return term, in March, 1856, a guardian 
ad litem was appointed for the infant defendants, who was 
duly qualified, and filed an answer putting in issue the alle- 
gations of the petition; and, the cause being submitted to 
the court upon the petition, answer and proofs, it was found 
by the court that the plaintiff and defendants owned the 
land as tenants in common, in equal parts, and, it appearing 
that the land could not be divided without great prejudice to 
the owners, a final judgment was rendered, which directed 
that the premises should be sold by the sheriff. At the next 
term in August, the land was sold by the sheriff in the man- 
ner and on the terms directed by the judgment, and was 
purchased by the defendant. One year after the sale, the 
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plaintiff and the said infants, by their guardian and curator, 
united in a motion against the purchaser asking to have the 
sale set aside, and the motion coming on to be heard was 
sustained. It was admitted that the minors had a regular 
guardian and curator at the time of the commencement of 
the suit. The order of the circuit court setting aside the 
sale is defended on the ground that the judgment is irregular 
for two reasons: first, because the guardian of the infants 
was not made a party to the suit, nor served with notice ; 
and next, because final judgment was rendered at the return 
term of the summons. 

This suit was begun before the revised statutes of 1855 
took effect, but, as all the provisions of the partition acts of 
1845 and the amendment thereto of 1847, that affect this 
case, are substantially incorporated into the present law, the 
plaintiff’s objections will be considered in reference to the 
provisions of the existing statutes. Suits for partition may 
be commenced either by serving a notice with a copy of the 
petition as prescribed by the sixth section of the partition 
law, or by filing the petition in the office of the clerk of the 
proper county and sueing out thereon a writ of summons 
against the defendants as directed by the eighth section. If 
the first mode is adopted, a copy of the petition, “ with notice 
that the same will be presented to the court on some certain 
day in the term or as soon thereafter as a hearing can be 
had, shall be served at least twenty days previous to such 
term on all parties interested in the lands or tenements who 
shall not have joined in the petition, and on the guardians of 
such as are minors, or of unsound mind.” (Sec. 6.) But 
if the other mode is adopted, the writ of summons only goes 
against the defendants, “ which shall be in manner and 
form, and be served and returned in like time and manner, 
as writs in ordinary civil actions.” (Sec. 8.) Turning to 
the third article of practice in civil cases (p. 1219) which 
regulates proceedings by and against infants, it will be ob- 
served that an infant is sued like any other person, and that 
his infancy is not noticed, nor is his guardian, until the pro- 
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cess is served upon him, and then the suit is not prosecuted 
any farther until a guardian is appointed.” (Sec. 8.) The 
appointment (sec. 9) must be made by the court upon the 
request of the defendant before any answer is filed; but 
(sec. 10) if the infant defendant neglects, for one day after 
the first day of the term at which he is bound to appear, to 
procure the appointment of a guardian, the court shall ap- 
point some competent person to act in that capacity. If then 
the proceeding is by notice under the sixth section, and the 
infant is a defendant, service thereof must be made on the 
guardian ; but if by summons under the eighth section, the 
guardian is not noticed. If the infant has no guardian, 
provision is made in the 52d section for the appointment of 
one, in which it is declared, ‘ It shall be lawful for said court, 
for any of the purposes intended by this act, and before or 
after any proceeding by virtue thereof, to appoint a guar- 
dian for any minor, whether such minor resides in or out of 
this state ; and such guardian, for all the purposes of this 
act, shall have the same power as any general guardian.” 
There is of course no necessity for the exercise of the autho- 
rity conferred upon the court by this section, if the infant 
has a guardian and the proceeding is by notice; and the 
court is not required, in the appointment of a guardian to 
defend a suit commenced in the ordinary way, to select the 
general guardian, if there be one ; though it is generally bet- 
ter for the interest of the infant that it should be done, for 
it is reasonable to suppose that a general guardian will feel 
more concern for his ward than a stranger would. 

By the 12th section, all pleadings and proceedings under 
the act, except as otherwise provided, shall be had as in 
ordinary civil actions, and it seems that a suit for parti- 
tion is not triable by law at an earlier day than ordinary 
civil actions. Suits founded on bonds, bills or notes for the 
direct payment of money or property are triable at the term 
at which the defendant is bound to appear, but every other 
suit is not triable, except by consent of the parties, until the 
term thereafter; (R. C. 1855, p. 1259, sec. 5;) and this 
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suit was not for trial at the return term except by consent 
of the parties. The guardian ad litem had authority to con- 
sent for his wards that the case should be tried at the first 
term; (R. C. 1855, p. 1119, sec. 51; Hite v. Thompson, 18 
Mo. 461 ;) and we think it appears from the record that the 
submission was by the consent of the parties. The sugges- 
tion by the plaintiff’s counsel that the defendants were 
minors, the appointment of the guardian, his acceptance 
and appearance, the filing of his answer, the submission of 
the cause to the court, and the judgment, are all in one entry 
and seem to have been contemporaneous ; and the fair infer- 
ence from the entry is that the guardian was present in 
court, and that on the filing of his answer, by consent of 
parties, the cause was submitted and tried. 

Judge Napton concurring, the judgment setting aside the 
order of sale will be reversed. Judge Scott being indisposed 
did not sit. 


<4. a> 
oo? 





TuoRNTON ef al., Plaintiffs in Error, v. THORNTON, Defen- 
dant in Error. 


1. Infants may be made parties plaintiff in statutory proceedings for partition. 
(Johnson v. Noble, 24 Mo. 252, overruled.) 

2. Infants can not appear by attorney ; they may appear by guardian. 

8. An interlocutory judgment in an action for partition, ascertaining the 
rights of the parties and appointing commissioners, &c., can not regularly 
be rendered, without the consent of the defendant, at the first term at 
which he is bound to appear. 


Error to Washington Circuit Court. 


Frissell, for plaintiffs in error. 


I. A sale in an entire thing. If void or voidable in part, 
it is void or voidable as a whole. The judgment is irregular 
and void as to the infants and Brunk and wife, for the rea- 
son that they were not in fact parties before the court. The 

judgment then is void, and the sale under it a nullity. (11 
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N. H. 299; Hall v. Williams, 6 Pick. 247; 12 Johns. 434; 
5 Wend. 161.) 4 : 


T. C. Johnson, for defendant in error. 








I. The circuit court could not set aside the sale on a 
mere motion, except for causes originating after the judg- 
ment, such as the misconduct of the sheriff, or unlawful 
combination of purchasers. Even then a purchaser would 
not be affected unless he was cognizant of the official mis- 
conduct or participated in the combination. (Neal v. Stone, 
20 Mo. 294.) The purchasers are not affected by the motion 
unless they had notice of it. The record does not show such 
a notice. (16 Mo. 173.) The want of authority in the 
attorney to use Brunk’s name and the infancy of five of the 
petitioners can not be urged against the sale, At most they 
would make the judgment erroneous. The sale would still 
be good. The court therefore should have overruled the 
motion to set aside the sale. The judgment is, however, 
good and valid and ought not to be disturbed. The sugges- 
tion of Brunk by affidavit that his name was signed to the 
petition without his knowledge or consent, is not sufficient to 
authorize the court to disturb the judgment. There is no 
irregularity in the joinder of the infants as parties plaintiff. 


RICHARDSON, Judge, delivered the opinion of the court. 


This was a proceeding for partition of real estate between 
the widow and representatives of John Thornton, deceased, 
commenced in December, 1854. The petition begins—‘ To 
the honorable circuit court of Washington county: Your 
petitioners, John Thornton, Jackson Thornton, John Jen- 
nings and Catherine his wife, John Brunk and Mary his 
wife, Mary Thornton, Thomas Hopson, Catharine Hopson his 
wife, and James Thornton, Elizabeth Thornton, Cynthia 
Thornton, Margaret Thornton and Daniel Thornton, by their 
guardian—the five last named being minors, under twenty- 
one years of age—say that they are the owners in common 
and in fee with Joseph Thornton, who is absent in California 
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and ‘does not join in the petition,” &c. ; but the name of the 
guardian of the infants is nowhere stated, and it does not 
appear that they had any. The petition purports to. be 
signed by the adult parties, but it is not signed by the attor- 
ney, nor by the infants, nor by their guardian, nor any other 
person for them. The affidavit is made by Mr. Perryman, 
as attorney for the petitioners, and there is endorsed on the 
petition a memorandum signed by him that he consented to 
act as next friend’ for the minors; but it nowhere appears 
that his appointment as such was ever requested, or that he 
was ever appointed by any court or officer. The record 
states that an order of publication, which had been previously 
made, was duly proved, and at the April term of the court, 
1855—which we suppose was the first term after the petition 
had been filed—there was a judgment ascertaining the rights 
of the parties and appointing commissioners. At the follow- 
ing October term, the commissioners made a report which 
resulted in an order of sale, and at the April term, 1856, the 
land was sold by the sheriff, pursuant to the order, for one- 
tenth of the purchase money in hand and the residue on a 
credit of twelve months; and at the ensuing term in Octo- 
ber, Brunk, one of the parties, whose name appears to the 
petition, filed his motion, supported by his affidavit, to set 
aside the sale made at the previous term, because his name 
had been signed to the petition without his knowledge or 
consent, and he had no notice of the proceedings, and also 
because the infants, who are represented as appearing by 
guardian, had no guardian in fact. The court set aside the 
sale as:to the interest of Brunk and his wife and the minors, 
and overruled the motion as to the other parties. 

It is not shown that the purchasers had notice of the 
motion to set aside the sale; but notice to them was not 
necessary, as the irregularities in the proceedings were such as 
affected the validity of the judgment ; and as their title would 
have been insecure, perhaps, even in a collateral proceeding, 
it was to their interest, before the purchase money was paid, 
that the sale, as to all the parties, should be set aside. 




























OCTOBER TERM, 1858. 





Thornton vy. Thornton. ' 





We think it is no objection that the infants were joined as 
plaintiffs ; but they could not appear by attorney, and they 
did not appear by guardian or next friend. The petition is 
not signed by them or by any person in any capacity what- 
ever for them, and they only appear as parties to the pro- 
ceedings by the caption to the petition. Infants can only 
sue by guardian or next friend; and if these infants had no 
guardian, one could have been appointed for them before the 
commencement of the suit, under the ample provisions of the 
statute for that purpose;-(R. C. 1845, tit. Partition, sec. 
54;) and the endorsement by Mr. Perryman on the petition 
that he consented to act as their next friend amounted to 
nothing. 

It was also irregular to try the case at the first term of 
the court at which the defendant was bound to appear with- 
out his consent, and as he never appeared, it can not be pre- 
sumed that he consented. (Smith v. Davis, ante, p. 298.) 

It is stated in the brief of the counsel for the purchasers 
that the main ground on which the court acted in setting 
aside the sale was, that the infants could not unite as plain- 
tiffs in a proceeding for partition, and his argument is chiefly 
directed to that view of the subject. If that was the only 
objection, the judgment and sale under it would be valid. 
The provisions of the partition law of 1845 that affect this 
question have been in force for more than thirty years, and 
it is believed that the practice has generally prevailed, accord- 
ing to circumstances, in several of the cicuits, not only to 
join infants by their guardians as petitioners, but to unite as 
petitioners all the parties in interest. Many of the oldest 
and most experienced members of the bar have pursued this 
course, and have given a practical: and .cotemporaneous con- 
struction to the statute, so that the practice has worked itself 
into the records and judgments of the courts, which have 
become the muniments of title on which repose the security 
of the homes and fortunes of a large portion of the commu- 
nity. We recognize the propriety of maintaining the sta- 
bility of the decisions of this court, especially where rights 
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have been acquired on the faith of them; and though we do 
not concur in the reasoning or conclusion of the opinion in 
the case of Johnson and Noble, 24 Mo. 252, we would not 
be inclined to disturb it if we did not believe that it has 
shaken: confidence in the titles to a vast amount of property 
acquired in good faith, and under proceedings conducted in 
the usual way. : 

The first section of the partition act of 1845 provides that 
when -any lands, tenements or hereditaments shall be held 
in joint tenancy, tenancy in common, or coparcenary, it shall 
be lawful for any one or more of the parties interested there- 
in to present a petition to the circuit court of the proper 
county, and, though the fifth section directs that a copy of 
the petition and notice shall be served on all parties inter- 
ested who shall not have joined in the petition, and on the 
guardian of such as are minors or of unsound mind, it does 
not say that infants by their guardians may not be joined. 
Indeed it would require language not susceptible of a doubt- 
ful construction ‘to warrant such a conclusion, since by the 
general law infants in all other civil cases can sue as plain- 
tiffs by their guardian or next friend. The scope of the act 
shows it was intended that infants should be represented by 
their guardians either as plaintiffs or as defendants; hence 
the 54th section provides that it shall be lawful for the circuit 
court, for any of the purposes of the act, before or after any 
proceedings by virtue thereof, to appoint a guardian for any 
minor, and such guardian, for all the purposes of the act, 
shall have the same power as any general guardian. It 
’ seems that proceedings may be commenced against an infant 
before:the appointment of a guardian; hence the power to 
appoint after proceedings ; but if an infant can only occupy 
the position of defendant, the power to appoint a guardian 
before proceedings is entirely useless, and full effect can only 
be given to the statute by the construction that the power to 
appoint beforehand is to enable an infant to join in the peti- 
tion. The statute suggests the natural order of events; if 
the infant is to be a plaintiff, he must appear by guardian ; 
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and if he has none, one. must be appointed before he begins 
the suit; but if he is a defendant, a guardian may be ap- 
pointed after the proceeding is begun. . 

The policy is, very obvious that requires the guardian to 
have notice that proceedings are on foot which affect the land 
of his ward; but how is it material whether he occupies the 
position on the record as plaintiff or as defendant? A guar- 
dian appointed under the authority of the 54th section has 
the same power as a general guardian, and the 538d section 
declares, that guardians of minors appointed according to 
law are authorized in behalf of their respective wards to do 
and perform any matter or thing respecting the division of 
any land as directed by the act, which shall be binding on 
the ward, and deemed valid to every purpose as if the same 
had been done by such ward. after his disabilities are re- 
moved. This comprehensive language, without the aid of 
any other section, seems sufficient to clothe the guardian 
with power to initiate proceedings for partition on behalf of 
his ward. 

It is the duty of every minister of the law to watch with 
jealous care the rights of infants; but human wisdom has not 
yet succeeded in providing a shield that will protect the weak 
and innocent against the strong and the crafty, and it is not 
perceived how infants are more exposed to robbery or treach- 
ery when they are plaintiffs, than when they are defendants. 
If an infant has no other means of support but an undivided 
interest in real estate, it is often of great importance to him 
to have the power of forcing a partition and of securing the 
separate enjoyment of his share ; for, whilst itis held in com- 
mon with an obstinate co-tenant, it would not be productive 
in yielding a ground rent, or in any other manner; and to 
deny him the right to have a partition would drive him to 
want or to an application to the county court for the sale of 
his interest, and in that way produce the very result dictated 
by the cupidity of his tenant in common. 

The doctrine of Johnson and Noble can do no good in pre- 
venting for the future any of the mischief apprehended in 
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the opinion, because the general assembly, in the next month 
after the opinion was delivered, not-impressed with ‘the sense 
of danger entertained by the court in allowing infants to 
be plaintiffs in partition, enacted that “when any minor is 
interested in any real estate in which there are other parties 
holding undivided interests, it shall be lawful for the guar- 
dian or curator of such minor to file a petition for the divi- 
sion and partition of such real estate.”” (Sess. Acts, 1856-7, 
; p. 88.) We think that this legislation was unnecessary, and 
° that it is not to be inferred from it that the right it expressly 
gives did not exist before, but the —. was to put at rest 
any doubt on the subject. 

The views we have taken of this case renders it unneces- 
sary to notice the objection of Brunk that the appearance 
for him was without his authority. The judgment will be 
reversed and the cause remanded. The circuit court will 
see that the instalment of the purchase money is refunded, 
and will set aside the sale and judgment, with leave to the 
plaintiffs to amend the petition. 

All the judges concur in the judgment here given, but 
Judge Scott adheres to the opinion in Johnson v. Noble. 





Lowe, Appellant, v. SINKLEAR, Appellant. 


1. Where there is a special contract to do certain work and the contractor 
fails to perform the work according to the terms of the contract,.no recov- 
ery can be had by him on the contract. 

2. If, however, services are rendered by him which are of value to the per- 
son with whom he contracts and are accepted by such person, an obligation 
is thereby created to pay the reasonable value of such services, not exceed- 
ing the contract price, taking into consideration and making allowance for 
any damage resulting from the breach of the contract. 

8. If a minor enter into a special contract to do certain work, he may avoid 

such contract and may recover a reasonable compensation for the work 

done, the damage resulting from the avoiding of the contract being taken 
into consideration and allowed. 
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Appeal from Ralls Circuit Court. 


This was an action before a justice of the peace to recover 
five dollars and fifty cents for three weeks and four days’ 
board furnished by plaintiff to defendant. The. defendant 
admitted the demand of the plaintiff, but set up an off-set 
(exceeding, after allowing credits, the demand of plaintiff in 
the sum of eighty-one. dollars and sixty-five cents) for work 
and labor done and performed by him in clearing for plaintiff 
eleven acres of new ground at the rate of eight dollars per 
acre. At the trial on appeal in the circuit court, it appeared 
in evidence -that the plaintiff Lowe employed one Weaver to 
clear about fourteen acres of land at the price of eight dol- 
lars per acre, to be paid after the clearing was completed. 
Weaver employed Sinklear to assist him in the clearing. 
Weaver and Sinklear cleared a portion of the land, when 
Weaver sold out the contract to Sinklear. The evidence 
tended to show that Lowe agreed that Sinklear should be 
substituted in the place of Weaver. Sinklear cleared a large 
portion of the land, which was immediately put in cultiva- 
tion by Lowe. Whilst engaged in the performance of this 
contract Sinklear boarded for several weeks at the house 
of plaintiff Lowe. Sinklear did not complete the clearing 
according to the contract. Sinklear, at the time of the per- 
formance of the work embraced in his set-off, was under 
the age of twenty-one years. The court, at the instance of 
the plaintiff, instructed the jury as follows: “1. If the jury 
find from the evidence that Mr. Weaver agreed with plaintiff 
to clear for plaintiff all the land in a certain field or enclo- 
sure, and that plaintiff agreed with said Weaver to pay him 
for said clearing at the rate of eight dollars per acre, and 
that it was agreed between plaintiff and Weaver that plain- 
tiff was not to pay for said clearing until the whole was com- 
pleted ; and if the jury further find that said Weaver trans- 
ferred his interest in said contract to the defendant, and that 
defendant did the work mentioned in his set-off under said 
contract and transfer, then the defendant can not recover for 
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said work if, he failed to clear all the land in said field.” 
Certain instructions asked by defendant, with respect to the 
effect of the infancy of defendant, were refused. 

The jury found for the plaintiff. 


J, B. Henderson, for appellant. 


I. The defendant was entitled to recover what his services 
were reasonably worth. (Downing v. Burke, 23 Mo. 228 ; 
Lee v, Ashbrook, 14 Mo. 378; Britton v. Turner, 6 N. H. 
481.) The defendant, being an infant, was not bound by the 
terms of the special agreement. (2 Pick. 382; 11 Verm. 
273; 19 Pick. 572; 17 Maine, 38; 23 Pick. 492.) 


Seaford, for respondent. 


I. The instruction given was correct. (28 Mo. 265, 228.) 
The instructions asked by defendant were properly refused. 
The plaintiff made no contract with Sinklear. This contract 
was with Weaver. If Weaver could not recover, Sinklear 
could not. Sinklear did not repudiate the contract. He 
demands pay for eleven acres cleared by him at the contract 
price. His infancy can avail him nothing in this case. If 
the plaintiff is responsible to any one, it is to Weaver. 











‘RIcHARDSON, Judge, delivered the opinion of the court. 


Assuming that the defendant was substituted in Weaver’s 
place in the contract for clearing land, the case must be con- 
sidered in’ two-aspects: first, as to the defendant’s right to 
recover on his set-off for any portion of the work that was 
completed before the substitution ; and secondly, for the 
work subsequently’performed. As to the work done before 
the assignment of the contract, the defendant seeks to re 
cover as the representative of Weaver, and for that much he 
can not of course recover, unless he makes a case that 
would authorize Weaver to maintain an action if he were 
suing. - If Weaver failed to perform the work according to 
the stipulations of his agreement, he could not recover in an 
action on the special contract ; but if services were rendered 
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by him which were. of value to the plaintiff and were ac- 
cepted by him, he would be liable to pay the actual value of 
the work performed, not exceeding the contract price, after 
deducting for any damage which had resulted from a breach 
of the contract. (Lee v. Ashbrook, 14 Mo. 878; Downey v. 
Burke, 23 Mo. 228.) It has however been said that this 
doctrine does not apply to the case of a servant hiring him- 
self for a certain period, as for an entire year, at a fixed sum 
for the year. 

From the time of the agreement between the parties that 
introduced the defendant, the contract became one between 
the plaintiff and defendant, and, being executed for personal 
services and not for necessaries, the defendant, if he was a 
minor, had the right to avoid the special agreement and to 
recover a reasonable compensation for the work which he did 
after allowing for any injury the plaintiff sustained by the 
avoiding of the contract. (Chitty on Cont. 579, note; 
Medbury v. Watraus, 7 Hill, 110; Moses v. Stevens, 2 Pick. 
832.) The case of McCoy v. Huffman, 8 Cow. 84—on the 
authority of which the case of Weeks v. Leighton, 5 N. H. 
843, and Owen v. Black, 4 Black. 838, were decided—is 
expressly overruled in 7 Hill, 110. 

The instruction which the court gave was erroneous, and 
the judgment will be reversed and the cause remanded; the 
other judges concurring. 





Exuis e¢ al., Appellants, v, Kreutzincer, et al., Respon- 
dents. 


1. The deposit of a policy of insurance with a creditor of the assured as a 
security for the debt gives such creditor a lien upon the proceeds of the 
policy, a lien binding upon the assured, the insurer and upon all who, with 
notice of such lien, take an interest in the policy from the assured. 

2. The clause in a policy which prohibits an assignment of the policy without 

the consent in writing of the insurance company, does not apply to a depo- 

sit of the policy by way of pledge. 
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Appeal from St. Louis Court of Common Pleas. 


One Kreutzinger was indebted to the firm of Ellis & Ca- 
vender, as a security for which said firm held a mortgage on 
his stock of goods. Kreutzinger also delivered to said firm, 
as a security for said indebtedness, a policy of insurance on 
said stock of goods, executed in his favor by the St. Louis 
Mutual Fire and Marine Insurance Company of St. Louis. 
Said Kreutzinger was also indebted to the firm of Douglass, 
Gazzam & Co. and to that of Fallenstein & Gauss. The 
goods were lost by fire. After the loss, an assignment of the 
policy was made upon the books of the company to one 
Meyer in trust for the two firms last named. This assign- 
ment, it is contended by plaintiffs, was made with notice, on 
the part of the company, the trustee, and the cestuis que 
trust, of the rights of plaintiffs and in fraud of those rights. 
The company paid the loss to Meyer, who appropriated the 
sum received in payment of the debts due the firms of Doug- 
lass, Gazzam & Co. and of Fallenstein & Gauss. The plain- 
tiffs pray for judgment against Kreutzinger for the debt 
due them, and that the other defendants be required to 
refund and pay over to plaintiffs the sums received by them 
on the policy. 

The plaintiffs asked and the court refused the following 
declaration of law: “If the court is satisfied from the evi- 
dence that the defendant Kreutzinger deposited the policy in 
question with the plaintiffs in pledge for the further security 
of an existing indebtedness from him to them; that at the 
time of such deposit an indebtedness existed and still sub- 
sists unpaid from said Kreutzinger to the plaintiffs to the 
amount claimed by them, and that said defendant Meyer, as 
trustee of said firms of Douglass, Gazzam & Co. and Fallen- 
stein & Gauss, at the time of the payment of the proceeds of 
said policy to him as such trustee, had notice of such pledge, 
then the plaintiffs are entitled to recover of said firms the 
amount of such indebtedness, not exceeding the amounts 
received by them, to be contributed and refunded by said 
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firms in the proportion of the amounts received by them 
respectively out. of the: proceeds of said policy; and, fur- 
ther, if said Meyer, at the time of the payment of said pro- 
ceeds to him as aforesaid, had knowledge that the said policy 
was in some way charged or affected in the hands of the 
plaintiffs, that is constructive notice of all the facts and in- 
struments to a knowledge of which he might have been led 
by an inquiry after such charge or circumstances affecting 
the policy.” 

The court gave the following instruction at the instance 
of defendants: “If the assignment of the policy of insur- 
ance read in evidence was made to Meyer to secure debts due 
by Kreutzinger to Douglass, Gazzam & Co. and Fallenstein 
& Gauss, and no notice given to the insurance company or 
said Meyer of any other assignment of said policy to any 
other person or persons, and that said Meyer, before the 
bringing of this suit, paid over the proceeds to the creditors 
of said Kreutzzinger, then the plaintiffs can not recover.” 

The court found for the defendants. 


NV. Holmes, for appellants. 


I. The deposit of a policy of insurance in pledge for the 
security of a debt gives alien in equity on the proceeds of 
the policy as against the assured making the deposit and all 
persons claiming the fund under him with notice. (1 Phill. 
Ins. 68; 2 Duer on Ins.-61, 57, § 35; 10 S. & R. 412; 2 
McMul. 237 ; 2 Story on Eq. § 1047, 1258, 1250.) 

The clause in the policy which provides that it shall not 
be assigned without the consent in writing of the insurance 
company has reference only to an actual assignment of the 
instrument on a change of property in the subject insured 
previous to a loss, and is inteded merely for the protection of 
the company against an alienation of the subject insured. It 
has no application here. (2 Duer on Ins. § 40; Arnold on 
Ins. 1249; 1 Phill. on Ins. 34, 58.) 

III. There was no assignment of the policy before a loss to 
Meyer. The assignment to Meyer was an assignment of the 
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proceeds of the policy, all the parties having notice of the 
prior equity of the plaintiffs. (2 Duer, 65; Arnold on Ins. 
1249; 1 Phill. on Ins. 89; 8 Hall, 372.) The doctrine of 
constructive ‘notice applicable was correctly enumerated in 
the plaintiffs’ instruction. (Jones v. Smith, 1 Hare, 48; 1 
Sto. Eq. § 899, 400, 408 ; 8 Sugd. on Vendors, 471.) The 
instruction given for defendants was erroneous. 


Burnes and 8. T. § A. D. Glover, for respondents. 
Napron, Judge, delivered the opinion of the court. 


The authorities are very clear that the deposit of a policy 
of insurance with a creditor of the assured, as a security, 
collateral or original, for the debt, gives the creditor a lien 
on the proceeds of the policy, which is binding upon the 
underwriters and upon the assured, and upon all those who 
take an interest from the assured with notice of such lien. 
(1 Phill. Ins. § 98; 2 Duer, § 36; 10 Serg. & R. 412.) 

The clause in this policy, which prohibits an assignment 
of the policy without the consent in writing of the company, 
does not apply to a deposit of the policy by way of pledge. 
The interest of the underwriters can not be affected by any 
transfer which does not also transfer the title to and a con- 
trol over the property assured, and therefore such restric- 
tions have not been understood to apply to assignments in 
which the underwriters can have no interest, and to control 
which they can have no motive. (2 Duer, § 40.) 

The insurance company, in this case, paid up the policy, 
without calling for its production, to the defendants who 
claimed to be assignees. It is not necessary to say that the 
possession of the policy by the plaintiff and the failure of the © 
defendants to produce it, were of themselves notice to the 
company that it belonged to the plaintiffs, or to some one 
else ; but it would seem to be clear that these circumstances 
were sufficient to put the company and the defendants upon 
inquiry. The evidence was that both the company and the 
defendants were apprised that the policy was in the hands of 
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the plaintiffs and that they claimed an interest in it. The 
instruction asked by the plaintiffs should have been given. 
(10 Serg. & R. 412.) 

The judgment is reversed and the cause remanded. Judge 
Scott concurs. Judge Richardson not sitting, having been 
of counsel. 


GranD Lopce or Masons, Defendant in Error, v. Knox, 
Plaintiff in Error. 


1. It is a mixed question of law and fact whether particular things are fix- 
tures or not; juries should be guided to an intelligent determination of the 
question by an explanation of the legal meaning of the term. 


Error to Marion Circuit Court. 


This case has heretofore been before the supreme court. 
(See 20 Mo. 483.) The following is the first instruction 
given at the instance of the plaintiff: “1. Unless the jury 
find from the evidence that the five presses, or some of them, 
were fixtures embraced in the sale of the land, and that they 
were removed by the plaintiff after the bargain was made 
and before the formal transfer of the property, without the 
knowledge and against the will of Knox, they will find for 
the plaintiff the two hundred and fifty dollars claimed with 
interest.” 


Knox & Kellogg’, for plaintiff in error. 
Broadhead, for defendant in error. 


NapTon, Judge, delivered the opinion of the court. 


This judgment must be reversed because the first instruc- 
tion left to the jury to find whether the book-cases were fix- 
tures or not, without giving them any explanation of this 
term by which they could have been guided to an intelligent 
determination of the question. 
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The instructions concerning the bargain and the date of 
its completion are probably correct in the abstract, but they 
really appear to have but little to do with the merits of this 
claim. As the defendant, however, asked counter-instruc- 
tions upon this point and thereby appeared to have acquies- 
ced in its relevancy and importance, we should not on this 
ground alone feel authorized to reverse the judgment. 
Whether the bargain was closed on the 21st of September, 
1849, appears to be not material in this controversy, since 
the letter of that date, however conditional it may have 
been, actually resulted in a bargain and sale upon the terms 
specified in the letter; and if the book-cases were fixtures, 
and were removed without the consent, express or implied, 
of the defendant, after his examination of the premises, 
such removal would hardly consist with good faith, although 
it may have taken place prior to final consummation of the 
bargain. 

There was evidence in this case tending to show that the 
defendant, on his way to examine the premises which he pro- 
posed to buy, was apprised by the agent of the Grand 
Lodge that they had removed or were about to remove these 
book-cases to Lexington. If the defendant attached any im- 
portance to the book-cases in his contemplated purchase and 
was unwilling that they should be removed, it would seem 
natural that he would have made known his objections at 
that time. It is uncertain from the testimony whether the 
defendant ever looked into the chapel building at all during 
the examination of the premises which resulted in his pro- 
position of the 21st of September. If he did and.saw the 
book-cases still there and considered them of importance in 
his trade, would he not have come to a distinct understand- 
ing about this matter, after the communication made to him 
by Mr. Draper? If he did not see the book-cases, might not 
his previous silence, when informed of their removal, be con- 
strued as an acquiescence? These questions were of course 
for the jury ; and, although it is true that they were submit- 
ted to the jury which tried this case and decided against the 
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defendant, yet they were so connected with other matters, 
some of which the jury had no right to decide at all, and 
others having but little if any bearing on the merits, that we 
are not at liberty to take this verdict as conclusive upon the 
point. 

If the removal of the book-cases was attended with unne- 
cessary injury to the building, that would be a distinct 
ground of damages independent of the defendant’s assent. 

The judgment is reversed and the cause remanded ; Judge 
Richardson assents. Judge Scott absent. 


—_+eee+——_ 
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HANNIBAL AND St. JOSEPH Rar~Roap CoMPaANy vy. Moron. 


SAME vy. SAME. 


1. Where, in proceedings instituted in behalf of the Hannibal and St. Joseph 
Railroad Company, under its charter, to obtain the condemnation and appro- 
priation of land upon which said railroad had been located, it was stated, 
in the report of the viewers appointed to assess the damages, that before 
proceeding to examine the damages they took the oath prescribed by the 
statute, but the oath itself was not set forth; held, it not appearing that any 
objection was made to the report on this ground, that the recital in the re- 
port was sufficient to show that the required oath had been taken. 

2. The supreme court would not in such case quash the proceedings for the 
reason that the record thereof does not show affirmatively that the viewers 
were citizens of the county. 

8. The charter of the company not making any provision for bills of excep- 
tions in such cases, they could not be taken; if taken, they would form no 
part of the record. 

4. The supreme court could not, in such case, quash the proceedings on the 
ground that the damages allowed by the commissioners were inadequate. 
5. Quere, when may writs of certiorari issue from the supreme court, and 

what is the proper office and function of such writs ? 


Certiorari to Judge of Marion Circuit Court. 


Since the dismissal of the writs of error in these two cases, 
(see 20 Mo. 70,) the defendants, David and Samuel Morton, 
petitioned the supreme court to grant writs of certiorari 
directed to the judge of the Marion circuit court. In obe- 
21—VoL. XxviI. 
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dience to these writs, transcripts of the records in said cases 
were filed in the office of the clerk of the supreme court, on 
which said defendants made assignments of error. 

The facts, it is deemed, sufficiently appear in the opinion 
of the court and in the report of the case of Hannibal & 
St. Joseph Railroad Co. v. Morton, 20 Mo. 70. 


S. T. §& A. D. Glover, for S. & D. Morton. 


_ I..The writ of certiorari is the proper process to bring up 
an unfinished proceeding in an inferior court of record, or a 
summary proceeding in such court not according to the 
course of the common law after judgment, where there is 
alleged error. (Redfield on Railways, 469; 8 Humph. 145; 
see 2 Ala. 35; R. M. Charlt. 298; 9 Ohio, 143; 8 Greenl. 
293; 5 Binn. 24; 3 Halst. 122; 1 Gill & Jo. 196; 10 Wend. 
174; 5 Mass. 423.) The common law writ of certiorari may 
issue to all inferior tribunals in cases where they exceed 
their jurisdiction or proceed illegally, and there is no appeal, 
or other mode of directly reviewing their proceedings. (14 
Ills. 383; 13 Ills. 660.) No appeal or writ of error lies 
here. (20 Mo. 70.) 

Il. The proceedings against the Mortons were contrary to 
the charter of the company, illegal, and ought to be quashed. 
The proceedings were not commenced until the road was 
constructed. (See 10 How. 395; Sess. Acts, 1837, p. 250, 
§ 10; Red. on Railw. 114-5; 10 Wend. 167.) The state- 
ment of the clerk that the viewers took the required oath is 
not what the law required. The oath was to be subscribed 
and kept to be seen. The record should show that the law 
has beeen complied with. It doesnot. There was only nine 
days’ notice of the first assessment of damages. This assess- — 
ment was therefore a nullity. It was given not by the view- 
ers, but by Joshua Gentry, agent of the company. There 
was no notice at all touching the last assessment. The 
order of the clerk entering judgment on the second report 
was illegal and void. The objections were entered in time, 
three days after the filing of the report. (See Sess. Acts, 
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1837, p. 250.) The judgment was in the face of the statute. 
When objections were filed, the judge was to consider them 
and then direct the proper judgment to be entered. 


Lamb & Lakenan, for Hannibal and St. Joseph R. R. Co. 


I. The decision of the circuit judge upon the report of the 
commissioners was final and conclusive. (20 Mo. 70.) 

II. The writ of certiorari should have been directed to the 
judge who rendered the decision. The return should have 
been made by him personally. The return to the writ is 
made by the clerk of the circuit court for Marion county. 

III. Writs of certiorari can not be substituted for writs of 
error. (4 Mo. 251.) They will not lie where substantial 
justice has been done between the parties. (20 Pick. 71; 
24 Pick. 181.) The supreme court can exercise appellate 
jurisdiction only. Certiorari does not lie after judgment. 
(1 Tidd’s Practice, 330.) Nor will it lie from a superior to 
an inferior court except where the former has original juris- 
diction. The proceedings in the present cases were regular. 
The only objection made by Morton at the time that is now 
urged is, that the damages were assessed after the road had 
been constructed by the company. The record does not 
show whether damages were assessed before or after the 
work had been finished or commenced. The record shows 
that the requirements of the statutes were substantially com- 
plied with. 


NaptTon, Judge, delivered the opinion of the court. 


These two cases were before this court on writs of error, 
(20 Mo. 70,) and it was held that the writs of error would 
not lie in such cases, and the writs were therefore dismissed. 
The records are now before the court on certiorari. 

We have no statute here regulating writs of certiorari, nor 
has this court, so far as we are aware, given any construc- 
tion to the constitutional provision which authorizes this 
court to issue the writ. It is not deemed necessary to un- 
dertake in this case to determine the exact class or classes of 
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cases in which this writ may be resorted to. A reference to 
the English commentators and judicial decisions will readily 
show that the writ is much more extensively used in that 
country than it could be here, and under such circumstances 
which would totally exclude any resort to such a proceeding 
in this state.. Admitting that a certiorari is the proper pro- 
cess to bring up a summary proceeding had before an infe- 
rior court, not according to the course of the common law 
and therefore not examinable on error, yet the power of the 
court which issues the writ is restricted to an examination of 
such irregularities as occur in the exercise of the jurisdic- 
tion of the inferior court and are apparent on the face of the 
record sent up. Where the inferior court has no jurisdic- 
tion at all, the opinion seems to prevail in England that a 
certiorari is not the appropriate remedy, but the party ag- 
grieved miust resort to his action of trespass. In this coun- 
try, it seems to be the opinion of some of the courts that 
such cases are the very ones in which certiorari may be re- 
sorted to, and. that a principal and leading object of the 
writ.is to restrain the action of inferior magistrates within 
their proper sphere. (Birdsall v. Phillips, 17 Wend. 466 ; 
Redfield on Railways, § 202 and cases cited.) Without un- 
dertaking to decide which of these views is correct, we will 
proceed to examine the errors assigned in the proceedings 
now before us. Most of these objections, it will be perceiv- 
ed, are very technical, and do not touch the merits of the 
proceeding. 

The first is, that the record does not show that the oath 
prescribed by the statute was taken by the viewers. The re- 
port of the viewers to the court states that the viewers, before 
proceeding to examine the land and assess the damages, took 
the oath prescribed by the statute, but the form of the oath 
is not copied in the report. As no objection was made by 
the owners of the land to the report on this ground, we must 
presume that the oath was in proper form and duly admin- 
istered; for so the record states, and there is nothing to con- 
tradict it. If we require that every minute particular, which 
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the statutes point out as requisite in such proceedings, shall 
appear on the face of the record, so that this court may on 
certiorari be enabled to see an exact conformity to every 
requisition of the law in all the steps of the proceeding, 
however: formal, not many proceedings of this character 
would be likely to stand. It is no more than a reasonable 
intendment, in this case, that the oath was substantially the 
one required, and we take the recital that it was so in the 
report of the viewers to be sufficient to show this. 

It is next objected that it does not appear that the view- 
ers appointed to condemn this land were citizens of the 
county of Marion. The statute requires the court to appoint 
citizens of the county, and the record is silent on this sub- 
ject. We think there is nothing in this objection. Our 
statute concerning jurors requires them to be “ free white 
citizens of the state, resident in the county, sober and judi- 
cious, of good reputation,’ &c. Would this court reverse a 
judgment because the record of a trial did not show affirma- 
tively that the jury which tried the case was composed of 
this class of citizens ? 

The third objection is, that the notice given in the first in- 
stance was only nine days, when the law required it to be 
ten. This is true of the first notice ; but the first assessment 
was set aside and another set of viewers appointed ; and in 
relation to the second assessment no objection on the ground 
of notice is made or could have been made, as it seems upon 
the record to have been legal. The objection to the first 
notice may be considered as waived, and whether waived or 
not, it can not affect the propriety or legality of the ultimate 
assessment which the judge mentioned. 

The next objection is, that the proceeding was instituted 
in the name of Joshua Gentry, who described himself as 
agent of the company, and not in the name of the Hannibal 
and St. Joseph Railroad Company. This objection, in point 
of fact, only applies to one of the cases ; for, on examining the 
record in the case of David Morton, the proceeding appears 
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throughout in the name of the Hannibal and St. Joseph Rail- 
road Company. It is substantially so in both cases. 

But the principal objection to these proceedings, and the 
one chiefly relied on, is, that the road had in fact been con- 
structed over the plaintiff’s land before the proceedings were 
instituted, and the proceeding authorized by the statute 
must precede the occupation of the land. If we confine the 
office of a certiorari, as it is in England, to such cases as 
are Within the jurisdiction of the inferior tribunal whose 
proceedings are to be reviewed, this objection, if true in fact, 
would only show that the writ should be dismissed and the 
party remitted to his action of trespass. But if we adopt what 
seems to be the practice of the American courts and allow 
the writ in such cases, the answer to the objection is, that 
the fact nowhere appears on the record. The writs of error 
formerly made out in these cases were dismissed, as it appears 
from the opinion of the court (20 Mo. 74), because the pro- 
ceedings were before the judge and not proceedings in court. 
This being so, it is clear that a bill of exceptions could not 
be taken, for our statutes nowhere make provision for bills 
of exception in such cases. But the bill of exceptions in 
this case does not materially differ from the record proper, 
and there is nothing to show in either that in point of fact 
the railroad had been constructed before the proceeding was 
commenced. It is true that on the last motion to set aside 
the second report this is alleged to have been the fact, and it 
is so stated as one of the reasons for a new trial; but non 
constat that the court may not have overruled the motion for 
the very reason that the fact was not as alleged. The peti- 
tion on which one of these proceedings is based was in these 
words: “J. G., agent for said company, comes and gives 
notice to the judge of this court that said company wish to 
run their road through the N.W. 4 of section 35, &c., of 
which said defendant is the owner,” &c., and prays “ the 
appointment of viewers to examine and view said land and 
assess the damages thereof, and thereupon,” &c. In the case 
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of Samuel Morton, the petition is, ‘that the company wish 
to run the road through the land of said defendant and to 
occupy a strip,” &c., &c.; and, as the parties could not agree 
on the damages, the prayer is, that viewers be appointed “ to 
examine and view said land and assess the damages done 
thereto by reason of the location and construction of said 
road ;” and so the proceedings go on, indiscriminately using 
words in the past and future tense, from some of which 
language it might be inferred that the road was already built, 
and from other portions in the same proceeding that it was 
yet to be constructed. Whether the road had been con- 
structed before the proceedings in these cases commenced, 
or had not, was a fact, which, if it had been thought of any 
importance, would easily have been proved, and could readily 
have been made to appear on the record. But it is plain 
that the fact, however it was in reality, was deemed of no 
importance, for the only alleged ground for setting aside the 
first assessment was the insufficiency of the compensation 
allowed ; and it was not until the second review was ordered 
and made, and a motion was made (as appears in the bills of 
exceptions) for a third appointment of viewers, that this 
subject was even alluded to, and then there is nothing to 
show how the fact was. 

It is quite manifest from the whole record in these cases 
that the substantial and real grounds of objections were in 
both cases the supposed inadequacy of the damages allowed 
by the commissioners appointed by the court. Whether this 
was so or not, or upon what grounds the viewers acted, we 
have no means of knowing, and, if we had, could furnish no 
redress. Two sets of viewers, intelligent and impartial citi- 
zens, no doubt, of the county, and fully acquainted with all 
the facts which deserved consideration in forming a judg- 
ment, have passed upon the question of damages, and there 
is no power in this court to correct any erroneous opinion 
they may have entertained or acted on, if such error has in 
truth existed. 

There is therefore no ground appearing upon the record 
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returned under the writ to warrant this court in quashing 
the proceedings ; consequently the writ of certiorari must be 
dismissed. Judgment accordingly ; Richardson, Judge, not 
sitting, having been of counsel. 


Tue State, Respondent, v. Batt, Appellant. 


1. In the case of a conviction for an offence not capital, an omission to enter 
of record the allocution, or formal address of the judge to the prisoner asking 
him if he has any thing to say why sentence should not be pronounced 
against him, is not of itself fatal. 

2. In the entry of the empannelling of a jury, the jury were stated to be 
“twelve good and lawful men,” and their names were given, but the same 
name was inserted twice, making thirteen in all; held, that this was merely 
a clerical error. 

8. An affirmative verdict, in response to an indictment for murder in the first 
degree, of “ guilty of murder in the second degree, in manner and form as 
charged,” &c., is by implication an acquittal of murder in the first degree, 
and, so long as it stands, it is a bar to any prosecution for the higher grade 
of offence. 


Appeal from St. Charles Circuit Court. 


The instructions numbered one and five, mentioned in the 
opinion of the court, are as follows: ‘1. If the jury believe 
from the testimony that Ball formed a determination in his 
own mind to kill Mark; that this determination was delibe- 
rately formed before the act of killing took place ; and that 
after such determination was so formed, he did in pursuance 
thereof commit the act of killing in the manner charged in 
the indictment, then the prisoner is guilty of murder.” “5. 
If the jury believe from the evidence that the defendant had 
reasonable cause to apprehend a design on the part of the 
deceased to kill or rob him, or to do him some great per- 
sonal injury, and had reasonable cause to believe he was in 
immediate danger of such design being accomplished, and 
he shot and killed deceased under these circumstances, you 
should acquit him on the ground of justifiable homicide ; 
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and in such case it makes no difference whether defendant 
was at that time in any real or actual danger or not.”’ 


U. Wright, for appellant. 


I. Illegal evidence was permitted to go to the jury against 

the defendant. The case made by the proof is not the case 
charged. The first instruction is not law. Every fact hypo- 
thetically stated in this instruction may be true and yet no 
crime be committed, much less murder. The error is not 
wgured by a separate and independent instruction touching 
justifiable homicide. (See State v. Phillips & Ross, 24 Mo. 
491.) Self-defence includes both a design to kill and the 
deliberation necessary to make that design effectual. The 
verdict was not responsive to the charge in the indictment 
of murder in the first degree. (See Plummer’s case, 6 Mo. 
232; Watson’s case, 5 Mo. 497; State v. O’Blenis, 24 Mo. 
402; State v. Phillips & Ross, 24 Mo. 475; 9 Yerg. 333; 6 
Humph. 410.) The jury was an illegal body, being thirteen 
in number. (3 S. & R. 287; 8 Blackf. 561; 2 Penning. 
663.) The record is conclusive of the fact. It does not 
conclusively appear that.the defendant was present when the 
judgment was rendered; nor does it appear that the defen- 
dant was asked before judgment whether he had any thing to 
say why judgment should not be executed. (2 Salk. 630; 
3 Salk. 358; 4 Black. Comm. Appendix; 6 Barr, 384; 4 
Harris, 129.) 


Mauro, (circuit attorney,) for the State. 
Napton, Judge, delivered the opinion of the court. 


In capital cases the record should show that the prisoner 
was present when the verdict is rendered, and that he was 
asked, before judgment pronounced, if he has any thing to 
say why sentence of death should not be passed. In Eng- 
land, this is considered necessary even in clergyable felonies ; 
but no decisions have been found in that country where the 
omission of the allocution alone is held fatal except in cases 
of high treason. (1 Chitty C. L. 700; 2 Salk. 630; 3 Salk. 
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358.) We observe no case in this country where the judg- 
ment has been reversed for this clause alone, even where the 
case was a capital one, though in Hamilton v. The Common- 
wealth, 4 Harris, 133, this is one of the grounds of reversal. 
In that case it also appeared that the prisoner was not pres- 
ent when the verdict was rendered; or rather the record 
failed to show that he was present. Whether, under our 
practice, it would be necessary to reverse a judgment in a 
capital case because of the omission on the record of what is 
termed the allocution, or the formal address of the judge to 
the prisoner asking him why sentence should not be pro- 
nounced, when the record shows that he was present during 
the whole trial and at the rendition of the verdict and judg- 
ment and that he filed his motion for a new trial and in 
arrest of judgment, it is not necessary in this case to deter- 
mine. The reason given for the importance attached to this 
form in England is, that the revising court may see that the 
prisoner had an opportunity of moving in arrest, or of plead- 
ing a pardon. It would not be material here whether a par- 
don was produced before or after judgment, as no attainder 
or other such consequences result from a capital conviction 
here, which a pardon even after judgment may not remove. 
It is sufficient that the case under consideration is not a 
capital one, and the omission complained of is therefore 
unimportant. 

The objection that the defendant is not shown to be pres- 
ent when the verdict and judgment were rendered, is not in 
our opinion sustained by the record. The entry is, “‘ Now 
at this day appears the said plaintiff (the State) by attor- 
ney, and the said defendant was brought into court and ap- 
peared by his attorneys,” &c. It seems the defendant and 
his attorneys were both present. 

Nor, in our judgment, is the objection that there were 
thirteen jurors borne out by the record. The record states 
that the jury was composed of twelve good and lawful men, 
and gives their names, but the name of one of the jurors is 
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put down twice. This is a clerical error, which appears on 
the record to be such merely, and can do no harm. 

The verdict in this case is, “ that the defendant is guilty 
of murder in the second degree in manner and form as 
charged in the said indictment, and said jurors assess the 
punishment of said defendant to imprisonment in the peni- 
tentiary for ten years.”” In Plummer’s case, 6 Mo. 282, the 
jury expressly found the defendant not guilty of murder in 
the first degree, and then found him guilty of some other 
grade of homicide embraced in this indictment. The ver- 
dict in this case, by necessary implication, finds the same 
thing. A conviction of murder in the second degree neces- 
sarily acquits of murder in the first degree, and the verdict 
in the latter case, so long as it stands, unquestionably bars 
any prosecution for the first named offence. Whether such 
a verdict would prevent an inquiry into the crime of murder 
in the first degree, if it was set aside and a new trial awarded, 
is a question not important to be determined in this case. 

It is contended that instructions No. 1 given for the State 
and 5 given for the prisoner, are inconsistent and calculated 
to mislead, and that at all events instruction No. 1, consid- 
ered as an independent instruction, is wrong. If we could 
see any ground for this construction placed upon the instruc- 
tions, it would beyond doubt be the duty of this court to 
reverse the judgment. But we do nov so understand them. 
It will be observed that instruction No. 1 is upon the subject 
of murder in the first degree, and contains an explanation 
to the jury of the facts and circumstances necessary to be 
found by them in order to convict the defendant of this 
crime. Instruction No. 5 is upon the subject of justifiable 
homicide, and is explanatory of the facts and circumstances 
appropriate to this defence. Hach instruction is conceded to 
be abstractly correct, provided it be understood that the one 
is only applicable in the event that the other is not. This 
implication is, we think, a necessary one, and without which 
the instructions would lead to the grossest absurdity. If 
both instructions had been on the same topic, this implication 
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might not be so apparent, and therefore in many cases here- 
tofore, as in Phillips’ case referred to, this court has found it 
necessary to reverse for giving such instructions. This has 
been done because the instructions might mislead. But how 
could the jury have been misled in this case? It could 
only be by supposing they were willing to act. upon instruc- 
tions, which, interpreted as they are now said to be suscept- 
ible of being, would involve plain and palpable contradic- 
tions.” But it is not easy to see how a jury of sensible men 
could be misled by the instructions in this case. Their 
attention is first directed to murder in the first degree and 
its constituents, and they are directed, if they find the facts 
as therein specified, to find the defendant guilty. They are 
afterwards instructed upon another view of the case sug- 
gested by the defendant’s evidence and tending to show a 
case of justifiable homicide, and that branch of the law is 
explained to them and the facts necessary to constitute the 
justification are pointed out. Is it possible that the jury 
could have been so far misled, by the omission of the court 
to advise them that those two hypothetical views of the case 
were totally independent of each other, as to suppose that 
they must convict the defendant of murder in the first de- 
gree, notwithstanding they might find the facts to be as 
hypothetically put in the instruction explanatory of justifia- 
ble homicide? Instructions No. 1 and 6 for the State are 
upon the subject of murder, and leave out of view the sub- 
ject of justifiable homicide, which is afterwards fully ex- 
plained in an independent instruction. Is it reasonable to 
suppose that the jury would take the law in the first instruc- 
tions and apply it to the facts or hypothesis referred to in the 
second, or that they would apply the law laid down in the 
second to the hypothetical facts of the first? They could 
not do so without arriving at manifest contradictions; but 
understanding the instructions as we must suppose they did, 
no obscurity or confusion resulted. If instruction No. 5 had 
been intended as a modification of instruction No. 1 upon 
the subject of murder in the first degree, a different inter- 
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pretation of the two instructions might have been possible; 
and in such a state of even possible uncertainty and misun- 
derstanding it might be proper for this court to order a new 
trial. 

The points made here in relation to the admission of cer- 
tain evidence are not preserved. No exception was taken to 
the admission of any evidence on the trial. 

The judges concurring, the judgment is affirmed. 


Hai, Defendant in Error, v. Country Court or AUDRAIN 
County, Plaintiff in error. 


1. An appeal will lie to a circuit court from an order of a county court remov- 
ing the guardian of an insane person. 

2. In perfecting such an appeal, an affidavit and appeal bond or recognizance 
are not required. . 

8. A mandamus will lie in such case from the circuit court to the county 
court requiring it to grant an appeal, although a writ of error might have 
been resorted to. 


Error to Audrain Circuit Court. 


B. B. Hall in 1854 was appointed guardian of one Adams, 
an insane person. In 1856 the county court, without notice 
to him, removed said Hall from his office of guardian, and 
appointed one Brown guardian in his place. From this order 
displacing him Hall prayed an appeal to the circuit court. 
The court granted the appeal. It afterwards rescinded the 
order granting the appeal. An affidavit was made by Hall 
and an appeal bond. The bond was executed to and in favor 
of Audrain county, and Hall’s name was signed by his attor- 
ney. Hall applied to the circuit court for a mandamus 
directing the county court to grant an appeal. The circuit 
court granted the mandamus. It is to obtain a review of 
this action that the case is brought to this court by writ 
of error. 
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Carr, for plaintiff in error. 


I. The county court had exclusive original jurisdiction of 
the appointment and displacement of guardians of insane 
persons. Its action is final. There is no appeal provided 
for. No affidavit and bond are provided for. (See 3 Ham. 
277; 14 Mass. 277; 7 Pick. 321; 17 Johns. 280; 2 Sneed, 
50; 1 Kern. 276; 3 Black. Comm. 400; 10 Mo. 594; Deane 
v. Todd, 22 Mo. 90; 24 Mo. 298; 19 Mo. 223.) It does not 
follow, because an appeal does not lie, that the action of the 
county court can not be reviewed by the circuit court. A 
writ of error would lie. (See 7 Mo. 470.) But if he was 
entitled to his appeal, he failed to perfect his right by filing 
an appeal bond. The instrument filed by him was no bond. 
Granting that an appeal would lie and that he perfected his 
right, still the county court having granted the appeal, it had 
no power to set aside its order so granting it, and said order 
remained in full effect. (See 20 Mo. 458; 11 How. Prac. 
R. 89; 24 Barb. 166.) 


Howell, for defendant in error. 


I. The order of the circuit court requiring the county 
court to grant an appeal was not a final judgment. The 
writ of error should be dismissed. The order of the county 
court for the removal of Hall and the order setting aside the 
appeal were irregular. An appeal lay to the circuit court. 
The application for the appeal was duly made and the bond 
sufficient. Besides, the statute does not require an affidavit 
and bond in this case. 


RICHARDSON, Judge, delivered the opinion of the court. 


The main question in this case is, whether an appeal will 
lie to the circuit court from an order of the county court 
removing the guardian of an insane person. The eighth 
section of the 47th chapter of the revised statues of 1855, 
p. 530, prescribes the power and jurisdiction of the circuit 
courts, and in the 4th clause of the section this general lan- 
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guage is employed: “ Appellate jurisdiction from the judg- 
ments and orders of county courts and justices of the peace, 
in all cases not expressly prohibited by law, and shall possess 
@ superintending control over them.” We have not been 
referred to any provision of the statute that prohibits an ap- 
peal in a case like this; but, on the contrary, the 15th sec- 
tion, which defines the exclusive original jurisdiction of the 
county court, enumerates, among many other subjects, the 
power of “appointing and displacing the guardians of or- 
phans, minors and persons of unsound mind,” and closes 
with the sweeping declaration of the right ‘to appeal in all 
cases to the circuit court, in such manner as may be provided 
by law.” It will be observed that the language is “ in such 
manner as may be provided by law,” and though the gene- 
ral right of appeal is given, “the manner”’ is not provided 
in this section nor any other place that we have seen, except 
in relation to probate matters indicated in the eighth article 
concerning “ Administration.” As the manner is not pro- 
vided, it would seem that neither an affidavit nor a recogni- 
zance is required, but that it should be allowed without a 
supersedeas, simply on the request of the party aggrieved, 
as was the practice in chancery cases under the old system. 

The questions, what will be the operation of the appeal, 
and how the case is to be tried in the circuit court, are not 
presented by this record. 

It is suggested that a mandamus will not lie, because the 
plaintiff had a remedy by writ of error (R. C. 1855, p. 
1295), which would have accomplished every thing that an 
appeal could. It is generally true that a mandamus will not 
be granted when the party complaining has another specific 
remedy and can be redressed either by appeal or writ of 
error; (Williams & Wyan v. Judge of Cooper Court of Com- 
mon Pleas, 27 Mo. 225 ;) and, if the plaintiff was now ask- 
ing for a mandamus to compel the county court to vacate 
the order removing him, it could be replied that he had a 
remedy by appeal or writ of error. But there is no other 
mode of compelling the county court to allow an appeal; 
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and though the plaintiff could have taken the case up by ap- 
peal or writ of error, he had the right to his election. 

The order setting aside the allowance of an appeal amount- 
ed to a refusal to grant it, and the mandamus was properly 
awarded. 

The other judges concurring, the judgment will be affirmed. 





Tue State, Respondent, v. Cross, Appellant. 


1. In a capital case, the defendant must be present at the time of the rendition 
of the verdict ; and the record must affirmatively show his presence. 

2. Drunkenness does not mitigate a crime ; nor can it be taken into considera- 
tion by a jury in determining whether a person committing a homicide 
acted thereon wilfully, deliberately and premeditatedly so as to constitute 
the crime committed murder in the first degree. (Ricuarpson, Judge, 
dissents from this doctrine, holding that, although a homicide committed 
wilfully, deliberately and premeditatedly is in no way mitigated or excused 
by drunkenness, yet, since the quality and grade of the offence depend 
upon the state of mind of the accused at the time of the commission of the 
alleged crime, his drunkenness may be taken into consideration by the jury 
in determining whether the killing was done wilfully, deliberately and pre- 
meditatedly.) 


Appeal from Franklin Circuit Court. 


C. Jones, for appellant, cited State v. Buckner, 25 Mo. 
167; 1 Mo. 700; 3 Mo. 28; 6 Mo. 444; 8 Mo. 500; 9 Mo. 
19; 12 Mo. 492; R. C. 1855, p. 1191; 1 Archb. C. P. 173; 
1 Chitty, C. L. 636; State v. France, Overton, 424; 1 Wend. 
91; 1 Ills. 109; 5 Yerg. 340; 11 Humph. 154; 4 id. 136; 
Pyrtle v. The State, 9 Humph. 663; Whart. on Hom. 369; 
15 How. Prac. 557. 

Mauro, (circuit attorney,) for the State. 


Napton, Judge, delivered the opinion of the court. 


The judgment in this case must be reversed because the 
record does not show that the defendant was present in court 
when the verdict was rendered. The entire record of the 
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proceedings of the court, in relation to this trial, on the day 
when the verdict was rendered, is as follows, to-wit: “ And 
afterwards, to-wit, on the 6th day of said month, in the year 
aforesaid, and at the adjourned term aforesaid, the further 
following appears of record, to-wit: ‘“ State v. Nelson Cross. 
And the jurors aforesaid this day return into court and upon 
their oaths do say, we, the jury, find the defendant guilty of | 
murder in the first degree, as charged in the indictment.” 
The authorities are very clear and entirely uniform, both the 
English and American cases, that the prisoner must be 
present in a capital case when the verdict is rendered and 
the record must affirmatively show this. (Rex v. Geary, 2 
Salk. 180; Dunn v. The Commonwealth, 6 Barr, 384; Ham- 
ilton v. Commonwealth, 4 Harris, 183 ; State v. France, Over- 
ton, 4835; 1 Wend. 91.) It was so held, substantially, by 
this court in The State v. Buckner, 25 Mo. 172. We do not 
infer because the record shows the defendant was present in 
court on one day that he was therefore present on the follow- 
ing day. In the case of Dunn v. The Commonwealth, 6 
Barr, 384, the record showed that the prisoner was arraigned 
on the 11th of November, 1844, and it is stated on the re- 
cord that on that day a jury came, who are named, and the 
record then proceeded: “ Men duly summoned, returned 
and chosen by ballot, empannelled and sworn November 13, 
1844, who, upon their oaths do say,” &c. The court held 
that the record did not show that the prisoner was present 
when the verdict was rendered, although the record did 
show that on the 11th the prisoner was arraigned and was 
of course before the court, and leaves no inference that he 
was even absent from the court-house from that day when 
the jury was sworn until the 13th, when the verdict came 
in. This too purported to be the record of several days’ 
proceedings in one entry; here, the records of each day’s 
proceedings are distinct, as they ought to be, but the record 
of the proceedings of the 6th day does not show that on that 
day the prisoner or his counsel was ever in court. 

The following instruction was asked upon this trial by the 
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counsel for the prisoner and refused: “ That before the jury 
can find the prisoner guilty of murder in the first degree 
they must ascertain as a matter of fact that the accused was 
in such a state of mind as to do the act of killing wilfully, 
deliberately and premeditatedly and maliciously, and any 
fact that will shed light upon the condition of his mind at 
the time of the killing may be looked into by them, and con- 
stitutes legitimate proof for their consideration ; and among 
other’ facts, any state of drunkenness being proven, it is a 
legitimate subject of inquiry as to what influence such in- 
toxication might have had upon the mind of the prisoner in 
the perpetration of the deed, and whether he was not, at the 
time of the killing, in such a state of mind by reason of in- 
toxication as would be unfavorable to the commission of a 
crime requiring deliberation and premeditation.”” The court 
gave the following instruction on this branch of the case: 
“The jury are further instructed that if the circumstances 
attending the killing, the weapon used, the nature and ex- 
tent of the injury inflicted, and the amount of violence used, 
with all the other evidence in the case, satisfy them that 
Cross intended to kill McDonald, then the circumstance of 
his being drunk at the time is not sufficient to repel the in- 
ference of malice and premeditation arising out of such evi- 
dence, or to mitigate the offence from murder in the first 
degree to murder in the second degree, or any other less 
offence.” 

The old and well established maxim of the common law 
is, that drunkenness does not mitigate a crime in any respect; 
on the contrary, that it rather is an aggravation. Insanity 
is a full and complete defence to a criminal charge; yet 
drunkenness is a species of insanity, and is attended with a 
temporary loss of reason and power of self-control. But 
drunkenness is voluntary; it is brought about by the act of 
the party, whilst insanity is an infliction of Providence, for 
which the party affected is not responsible. This is under- 
stood to be the basis of the distinction which the law has 
made between these two kinds of dementia, and is the prin- 
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cipal reason why the rules of law have been settled so as to 
allow the one madness to constitute an exemption from legal 
responsibility, but deny to the other any mitigating qualities 
whatever. There are also obvious reasons of public policy 
why the law should be so established. 

Some efforts have been made, of comparatively recent date— 
for the maxim we have quoted is as old as the common law 
itself—to qualify or to get rid of this ancient rule. Some 
very authoritative books on criminal law and some courts of 
great respectability, both in England and this country, have 
suggested interpretations and modifications of the axiom, 
tending, as we think, to subvert the principle itself for all 
practical purposes. Russell, in his work on crimes, says: 
‘“ Though voluntary drunkenness can not excuse from the 
commission of a crime, yet when, as upon a charge of mur- 
der, the material question is, whether an act was premedita- 
ted or done only with sudden heat and impulse, the fact of 
the party being intoxicated has been holden to be a circum- 
stance proper to be taken into consideration.” The authori- 
ty for this suggestion of Russell is the case of Rex v. Grind- 
ley, decided at the Worcester assizes in 1819 ; but in Rex v. 
Carrol, 7 Carr. & Payne, 145, Parke, B., in the presence of 
Littledale, J., said “ that case was not law.” 

In this country, the subject is very ably discussed by Judge 
Turley, of the supreme court of Tennessee, in the case of 
Pyrtle v. The Commonwealth, 9 Humph. 6638, and by Judge 
Wardlaw, of South Carolina, in the case of Hute v. McCarty, 
1 Spear, 392. The authorities on both sides of the question 
are pretty generally referred to and reviewed in each of these 
cases, yet the results to which the two courts arrived were 
quite the opposite of each other. It is true the supreme 
court of Tennessee declare their maintenance of the ancient 
doctrine of the common law in all its original severity, and 
repudiate quite distinctly the case of Rex v. Grindley, and 
the dictum of Russell based thereon; but by a process of 
ingenious reasoning the court seem to arrive at a conclusion 
indirectly overturning the principles and rules they start out 
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with, maintaining and leading practically to the doctrine ad- 
vanced by Russell and the decision of Justice Holroyd in 
Rex v. Grindley. It is not perceived how drunkenness can 
be held to be a circumstance proper to be considered by 
a jury in determining the question of premeditation and 
malice, and at the same time be considered as no mitigation 
of the crime. It is said that there is no inconsistency in the 
two doctrines, because the fact of drunkenness may show 
that the’ crime charged was not committed. If the crime 
charged was not committed, then it is immaterial whether 
the defendant was drunk or sober; he is, in either event, 
entitled to an acquittal. But if all the circumstances in the 
case, except drunkenness, show that the crime charged was 
committed, and drunkenness alone is the circumstance to 
show that by reason of its intervention among the circum- 
stances of the case the crime was different from what it 
would have been in the absence of this circumstance, then it 
is manifest that this circumstance alone has produced the 
mitigation, and the old principle of the common law, which 
pronounces drunkenness to be no mitigation, is overturned. 

In the case of Pyrtle, it is conceded in the opinion that, 
except in relation to the two grades of homicide, distin- 
guished in their code as they are in ours as murder in the 
first and second degrees, drunkenness would not be a legiti- 
mate subject of inquiry ; that upon the question of provoca- 
tion it should have no weight, but on the question of pre- 
meditation it should. It is singular that in Rex vy. John 
Thomas, 7 Carr. & P. 735, a British Judge—Baron Parke— 
took quite the opposite position. He is reported to have said 
to the jury: “I must also tell you that if a man makes him- 
self voluntarily drunk, this is no excuse for any crime he 
may commit when he is so; he must take the consequences 
of his own voluntary act, or most crimes would go unpun- 
ished. But drunkenness may be taken into consideration in 
cases where what the law deems sufficient provocation has 
been given, because the question is, in such cases, whether 
the fatal act is to be attributed to the passion of anger exci- 
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ted by the previous provocation, and that passion is more 
easily excitable in a person when in a state of intoxication 
than when he is sober.”” The supreme court of South Caro- 


' lina, in commenting on this charge of Baron Parke, admit 


its propriety, if it is to be understood as maintaining that he 
who is in a state of voluntary intoxication is subject to the 
same rule of conduct and the same legal inferences as the 
sober man, and that when a provocation is received which, if 
acted on instantly, would mitigate the offence of a sober man, 
and the question in the case of the drunken man is, whether 
that provocation was in truth acted upon, evidence of intox- 
ication may be considered in deciding that question. But 
the remarks of Baron Parke, thus construed, would clearly be 
unfavorable to the defence, and would substantially make in- 
toxication an aggravation rather than a mitigation. 

The case put by Judge Turley to illustrate his views, and 
probably as strong a case as could be imagined, is, where the 
crime charged is murder by poison, and the question is, 
whether the poison was administered intentionally or by mis- 
take. The facts supposed are, that two medicines are on 
the table—the one poison and the other not—and the poison 
is administered. The inquiry made is, whether the fact that 
the man who administered the poison was drunk is not evi- 
dence to show the probability of mistake. The answer is 
very easy if we adhere to the doctrine that drunkenness does 
not palliate or mitigate a crime. A mistake or accident may 
happen to a man, whether drunk or sober, and if they are 
more likely to occur when in the former predicament, he is 
not entitled to any advantage over the sober man by reason 
of this. If he is, the maxim of the common law is worthless, 
or is so easily evaded as to furnish no practical guide in the 
administration of justice; there is one rule for the sober 
man and another for the drunken man. 

According to our understanding of the law, the instruc- 
tion asked by the defendant in this case was properly refused ; 
such instructions, we think, would subvert ancient and well 
settled principles, and proclaim virtual impunity to the most 
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enormous crimes. It would only be necessary for a man to 
dethrone his reason by intoxicating drafts—reduce himself 
to a state of brutal insensibility to the value of human life, 
and then take shelter under the plea of drunkenness for pro- 
tection against the consequences of his acts. If aman can 
thus divest himself of his responsibilities as a rational crea- 
ture and then perpetrate deeds of violence with a conscious- 
ness that his actions are to be judged by the irrational con- 
dition to which he has voluntarily reduced himself, society 
would not be safe. To look for deliberation and forethought 
in a man maddened by intoxication is vain, for drunkenness 
has deprived him of the deliberating faculties to a greater or 
less extent; and if this deprivation is to relieve him of all 
responsibility or to diminish it, the great majority of crimes 
committed will go unpunished. This however is not the 
doctrine of the common law; and to its maxims, based as 
they obviously are upon true wisdom and sound policy, we 
must adhere. 

The instruction given by the circuit court was, in our 
opinion, substantially correct. It might and perhaps ought 
to be so modified as to include, among the circumstances 
specifically alluded to, some of those favorable to the pris- 
oner in connection with those already stated of an unfavora- 
ble bearing, such as the previous relations of the parties, the 
previous and subsequent conversations, &c. 

The judgment will be reversed and the cause remanded. 


RicHaRDson, Judge. Every homicide is not murder, but 
the quality of the offence depends on the intent of the offen- 
der, and therefore the mental status at the time of the act 
must be ascertained before the legal character of the crime 
is determined. To constitute murder in the first degree, it 
must be committed wilfully, deliberately and premeditatedly. 
This condition of the mind is proven when death is inflicted 
by poison or lying in wait for that purpose; but if neither 
of these circumstances attend the killing, the ingredients to 
constitute murder must be proved, and the ability of the 
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accused to form a purpose, to think, or deliberate, must be 
considered. The question is not whether there ought to be 
one law for a sober man and another law for a drunken man, 
nor whether drunkenness will mitigate the criminality of an 
act; for if a man commits wilful, deliberate and premedi- 
tated murder, he is guilty, drunk or sober, and deserves to 
suffer death ; and drunkenness will not excuse or mitigate 
the offence, if it were done wilfully, deliberately and premed- 
itatedly. But the inquiry is, whether in fact the crime has 
been committed ; and as the essence of the crime of murder 
is made by law to depend upon the condition of the crimi- 
nal’s mind at the time, all the circumstances ought to be 
heard in evidence to enable the jury to decide whether such 
wilful, deliberate and premeditated design existed; and 
drunkenness is a proper subject to be considered by the jury 
for whatever it is worth in determining the state and condi- 
tion of the mind. 

In the lower grades of felony, in which the intent is an 
essential element of the offence, evidence of drunkenness is 
always admissible. Thus, in a prosecution for passing coun- 
terfeit money, guilty knowledge must be shown, and in the 
absence of it there is no offence. An honest man may know- 
ingly have a counterfeit bank bill in his pocket, and may 
innocently pass it; and if he were indicted for passing it, 
inasmuch as the criminality of the act depends on the knowl- 
edge and the motive, the law would be cruel and abhorrent 
to our sense of justice that would deny him the right to show 
that he was so drunk at the time that he could not tell a 
good bill from a bad one. No reason is perceived in princi- 
ple or public policy why less humanity should be exhibited 
in the administration of the law concerning higher offences, 
and, in my opinion, the substance of the instruction asked by 
the defendant should have been given. 
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THE STaTE, TO THE USE OF GrirFiTH e¢ al., Respondents, 
v. Hott et al., Appellants. 


1. A judgment rendered by a probate court against an administrator, requir- 
ing him to pay over to the distributees a certain sum of money as assets of 
the intestate’s estate, is, in the absence of fraud or collusion, conclusive 
upon the securities of the administrator in a suit on his official bond. 


Appeal from Hannibal. Court of Common Pleas. 


Allen, Green, and Harrison, for appellants. 
Dryden, for respondents. 


I. The judgment of the county court was conclusive upon 
the administrator and upon his securities. (1 J. J. Marsh. 
176; 7 Barr, 265; 5 Indiana, 204 ; 20 Pick, 58; Rapelye v. 
Prince, 4 Hill, 123.) 


NaPtTon, Judge, delivered the opinion of the court. 


The plaintiffs, as assignees of the distributees of Nancy 
Wilson, deceased, obtained an order on the county court of 
Marion county for distribution to them, by the administra- 
tor, of a certain sum of money as assets of the estate; and 
upon an appeal to the circuit court this order was confirmed. 
This suit was against the administrator and his securities for 
a breach of his official bond in not paying over according to 
said order or judgment ; and the question was, whether the 
securities were bound by the judgment, or were at liberty to 
show that the administrator had no assets in his hands, not- 
withstanding the judgment aforesaid. 

The civil law regarded the relation of principal and surety as 
creating such a privity of interest as made the surety respon- 
sible for whatever bound the principal ; but the security was 
allowed to contest the liability of the principal in any action 
against the latter, and to appeal from the judgment, if it was 
unfavorable. (6 Johns. 158; Pothier, part 4, ch. 3.) The 
general rule of the common law is undoubtedly otherwise. A 
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judgment by the common law binds only parties and privies— 
privies in blood, in estate or in law; and as a security has 
no opportunity of contesting the propriety of a judgment 
against his principal, nor of appealing from it after it is 
rendered, he is not in general bound by it. Hence, in North 
Carolina, in the case of Kellar v. Bowell & Campbell, 4 
Hawks, 37, the supreme court of that state decided that a 
recovery against a guardian was not even evidence against 
their securities in an action brought against them on that 
judgment to subject them on their bond for the default of 
their principal; and in McBride v. Clark, 2 Hawks, 43, the 
same court determined that the record of a recovery by a 
creditor of an intestate against his administrator was inad- 
missible as evidence in a suit by the creditor against the 
securities. Soin Beal v. Beck, 3 Har. & McHen. 242, the 
supreme court of Maryland decided that in debt upon a sher 
iff’s bond against a security, a judgment against the sheriff 
for the same cause of action was no evidence against the 
surety. In Drummond v. Ex’r of Prestman, 12 Whea. 515, 
the supreme court of the United States, in the case of a 
guaranty, held that a judgment confessed by the principal 
was prima facie evidence against the security in an action 
against him on his guaranty. Disapproving the decision of 
Beale v. Beck, they still admit that the judgment in that 
case against the sheriff would not be conclusive against his 
securities. In Pennsylvania, the decrees of their orphans’ 
courts are held conclusive against the securities of the ad- 
ministrator ; but the courts have construed the statutes there 
as allowing the sureties to appeal from decrees against their 
principal, and, if they so desire, to become parties in the ori- 
ginal proceedings in the orphans’ court. (Garber v. Common- 
wealth, 7 Barr, 265.) In Massachusetts, the case of Heard 
v. Lodge, 20 Pick. 53, decides that a judgment against an 
administrator was conclusive in a suit against him and his 
securities for failing to pay it, unless the securities could 
show that it was obtained by fraud or collusion. The court 
says that the duty the securities have assumed is, “ that their 
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principal will pay on demand all debts ascertained by order 
of a court of law against him as administrator, if the estate 
be solvent. His failure to make payment is a breach of the 
bond. This opinion was followed by the supreme court of 
Indiana, in 1854, in Solyer v. The State, on the relation of 
Taynor, 5 Porter, 203. In Kentucky, the same principles 
was held in Hobben & Churchill v. Middleton, 1 J. J. Marsh. 
179. The court of appeals say: “ The responsibility of secu- 
rities being incidental and collateral to that of the principal, 
a judgment in favor of a creditor against the administrator 
concludes the securities as to the existence and character of 
the debt thus ascertained, and can not be questioned or 
reviewed in a suit on the official bond.” In Virginia, the 
court of appeals, in the case of Munford v. Overseers of the 
Poor, 2 Rand. 315, held, that a judgment against the sheriff 
was not conclusive in an action against his securities. But, 
in that case, Judge Green, in commenting on the case of 
Braxton v. Winslow, 1 Wash. 31, intimated his opinion that 
a judgment against an executor, so far as it went to estab- 
lish a demand against the estate, could not.be controverted 
by the sureties in a suit on his official bond, for the reason 
that the judgment, whether right or wrong, until reversed, 
bound the assets, and by the statute the executor was bound 
to apply the assets to the payment of said judgment; and his 
failure to do so might well be regarded a forfeiture of the 
bond, the condition of which was that the executor should 
administer the assets according to law. 

These cases are sufficient to show that the courts of this 
country have not been very uniform in their application of 
admitted principles to different cases as they have arisen. 
The diversity may however, to some extent, be attributed to 
different kinds and degrees of liability which securities have 
assumed ; for, although the relation of principal and secu- 
rity existed in all these cases, yet the character of responsi- 
bilities assumed in each may have been, and certainly in 
some of them were, very different. Thus, the Virginia court, 
although holding that a sheriff’s securities might impeach a 
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judgment against their principal in a subsequent suit on that 
judgment against them, still seem to concede that it would 
not be so in an action against the securities of an executor, 
for the reason that their undertaking was that the executor 
could pay all judgments against the estate so far as there 
might be assets in his hands. And the case in Massachusetts, 
26 Pick. 53, is also based upon the construction of the exec- 
utor’s bond, which in its terms was very similar to ours. 
Allowing for these differences, there is still, it must be con- 
ceded, a wide gap between the decisions in North Carolina, 
which hold these judgments against the principal no evidence 
at all in a suit against the securities, and those in Kentucky 
and Massachusetts and Indiana, which declare them to be 
conclusive. 

The condition of the bond sued on in this case is, in 
accordance with our statute, that “the said Armstrong 
should faithfully administer said estate, account for, pay and 
deliver all money and property of said estate, and perform 
all other things touching said administration required by 
law, or the order or decree of any court having jurisdiction.” 
This is the contract into which the securities have entered. 
There is no reason why parties should not be allowed to 
obligate themselves to abide by the result of a suit between 
others, and if the contract in this case can be fairly construed 
as imposing such an obligation, there is no hardship in en- 
forcing it. Such an obligation does not arise out of the 
mere relation of principal and surety, but springs from the 
express stipulations of the enactment. Thus, where a mort- 
gagee sold his mortgage and covenanted with his assignee 
that it should produce upon foreclosure a certain sum of 
money, and, if it did not, he should make up the deficiency ; 
the court held the decree of foreclosure and the amount found 
due in that decree conclusive upon the mortgagee, although 
he was no party to the proceeding. (Rapelye v. Prince, 4 
Hill, 121.) 

The plaintiffs here show an order or judgment of the coun- 
ty court of Marion county for a specific sum of money, which 
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the court find and adjudge to be assets of the estate of Wil- 
son in the hands of the administrator, and which they order 
to be paid over to the plaintiffs as assignees of the distribu- 
tees of that estate. They allege that the administrator has 
not paid this sum in accordance with the order of the county 
court. The defendants admit the judgment and admit that 
the administrator has not paid the money, but they propose 
to show that this order or judgment of the county court was 
wrong; that, in fact and truth, the administrator had no 
assets in his hands. In other words, they propose to try over 
the very questions of fact and law determined in the county 
court, upon the ground that they were not parties to this pro- 
ceeding, and without any allegation of fraud or collusion in 
obtaining the judgment. Our conclusion is, that sound pub- 
lic policy and the practical aitainment of justice will be best 
subserved by letting the judgments of the county or probate 
courts be conclusive on the securities, except in cases where 
fraud or collusion is shown. 

Judgment affirmed ; Judge Richardson concurring. Judge 
Scott absent. 


THE State, Respondent, v. SHAPLEIGH ef al., Appellants.* 


1. So long as goods imported into one of the United States from a foreign 
country remain in the original unbroken package, the importer may sell the 
same, in that form, without first taking out a license from the state author- 
ities ; a state law requiring him first to take out a license would be in con- 
flict with the constitution of the United States. 

2. The act to tax and license merchants, approved December 11, 1855 (R. C. 
1855, p. 1072), does not, when properly construed, require the importer of 
foreign goods to take out a license to authorize him to sell the same in the 
original packages. 


Appeal from St. Louis Criminal Court. 


Gamble, Shepley and Hannegan, for appellants. 
Mauro, (circuit attorney,) for the State. 





* This case was decided at the March term, 1858, of the supreme court. 
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RicHARDSON, Judge, delivered the opinion of the court. 


The defendants were indicted for selling goods as mer- 
chants without license. The indictment contains but one 
count, which charges that the defendants, as partners, on the 
first day of July, 1856, and on divers other days and times, 
between that day and the day of finding the indictment, un- 
lawfully did deal, as merchants, without license, at a place 
occupied by them in St. Louis, in selling hardware not the 
growth, produce or manufacture of this state, and not un- 
manufactured articles, the growth or produce of other states. 

The defendants demurred to the indictment, but the de- 
murrer was overruled, and they then pleaded not guilty, and 
under a provision of the revised statutes of 1855, p. 1189, 
the issue was tried by the court, with the consent of the 
attorney for the State and the defendants. The facts were 
agreed, and are as follows: “It is admitted by the defen- 
dants that during the time covered by this indictment, the 
defendants, as co-partners, were engaged in doing business 
as merchants, and that they did deal in the selling of goods, 
wares and merchandise at a store occupied by them for that 
purpose, at the county aforesaid, without a license therefor ; 
and that, in their dealing as merchants aforesaid, they did 
sell goods, which were of the growth, produce and manufac- 
ture of foreign countries, imported by defendants into the 
United States, and on which they paid the duties to the Uni- 
ted States, and which were sold by them in the original un- 
broken packages as imported; and that they sold no other 
goods than as above specified, and that the goods were as de- 
scribed in the indictment.” There was no other evidence. 

The defendants asked the court to declare the law to be 
“ that if the defendants neither received for sale nor sold at 
their store in St. Louis any other goods except such as were 
imported by them into the United States from foreign coun- 
tries, and on which they had paid the duties to the United 
States on their importation, and which were sold by them in 
the original unbroken packages, as imported, then the defen- 








346 ST. LOUIS. 





State v. Shapleigh. 





dants are not guilty, and the court will so find.” But the 
court refused to give the instruction, and declared the law 
thus: “ If defendants were co-partners, doing business as mer- 
chants, and during the time covered by the indictment did, 
at St. Louis county, deal in the selling of goods, wares and 
merchandise, as described in the indictment, the growth, pro- 
duce or manufacture of any foreign country beyond the 
limits of the United States, at a store occupied by them for 
that.-purpose, without a license authorizing them to deal, 
they are guilty as charged in the indictment. For whether 
the merchandise sold by defendants was sold in the original 
or unbroken packages, and whether defendants themselves 
imported the goods into the United States and into this 
state from any foreign country without the limits of the 
United States, and paid the legal import duties of the Uni- 
ted States charged upon the same, are immaterial questions 
in this prosecution.” 

The defendants were found guilty, and have brought the 
case into this court by appeal. 

All the legislation of the state that affects this case is con- 
tained in the act to tax and license merchants, approved 
December 11, 1855. The first section defines a merchant to 
be any person or co-partnership of persons who shall deal in 
the selling of goods, wares and merchandise, at any store, 
stand or place occupied for that purpose. The next section 
prohibits any person from dealing as a merchant without a 
license first had and obtained according to the requirements 
of the act, under the penalty of forfeiting, for every offence, 
not less than fifty nor more than five hundred dollars, to be 
recovered by indictment. By the third section merchants 
are required to pay an ad valorem tax, equal to that which 
is levied on real estate, upon all goods, wares and merchan- 
dise purchased by them, except such as may be the growth, 
produce or manufacture of this state, and except such un- 
manufactured articles as may be the growth or produce of 
other states. The fourth section prescribes that “ any per- 
son or co-partnership of persons applying for a license to 
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vend merchandise shall, before he or they shall receive such 
license, execute a bond to the state with two or more good 
and sufficient securities, who shall be freeholders at the time, 
conditioned that he or they will, on or before the first day 
of November next following, pay to the collector of the pro- 
per county the tax due upon such license.” It is made the 
duty (sec. 6) of every person or co-partnership of persons, 
on the first day of November of each year, who shall have 
obtained a license as provided in the previous section, to file 
in the office of the clerk of the county court, in which the 
license may have been granted, a statement of the amount 
of all goods, wares and merchandise received for sale by him 
or them within the year then ending, excepting such as may 
be the growth, produce or manufacture of this state, and 
excepting such unmanufactured articles as may be the growth 
or produce of other states ; and the seventh section requires 
that the statement shall be verified by affidavit. 

It is admitted that during the time covered by the indict- 
ment the defendants only sold, in the original unbroken pack- 
ages as imported, such goods as were of the growth, produce 
and manufacture of foreign countries, imported by them, 
and on which they paid the duties to the United States; and 
the question now to be decided is, whether the legislature of 
this state can consistently with the constitution of the United 
States require the importer of foreign merchandise to take 
out a license before he can lawfully sell the same in the con- 
dition in which it was imported. 

This identical question was before the supreme court of 
the United States, in the case of Brown v. State of Mary- 
land, 12 Wheat. 419, and it was decided by that court that 
the exercise of such a power by a state was repugnant to 
that clause of the constitution which declares that “no state 
shall lay any impost or duties on imports or exports,” and 
also to the clause which empowers “ Congress to regulate 
commerce with foreign nations, and among the several states, 
and with the Indian tribes.” In that case Brown was indict- 
ed for violating an act of the legislature of Maryland, which 
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required that all importers of foreign merchandise, selling 
the same by wholesale, bale or package, hogshead, barrel or 
tierce, should take out a license before they were authorized 
to sell. The opinion of the court was delivered by Chief 
Justice Marshall, and it was held that an impost or duty on 
imports was a custom or tax levied on articles brought into 
the country ; and though it was most usually secured before 
the importer was allowed to exercise the rights of ownership 
over them, it would not be less an impost or duty if it were 
levied on the articles after they arrived ; and that the prac- 
tice of levying or securing the duty before or on entering the 
port did not limit the power to that state of things; that 
imports are things imported, the articles themselves, which 
are brought into the country, and that “a duty on imports” 
then was not merely a duty on the act of importation, but 
was a duty on the thing imported; that an article imported 
under the authority of an act of Congress continued to be a 
part of the foreign commerce of the country while it remains 
in the hands of the importer for sale in the original bale or 
package in which it was imported; that the right to import 
necessarily carried with it the right to sell the imported arti- 
cle in the bulk and shape in which it was imported ; and that 
no state, by direct assessment or by requiring a license be- 
fore the importer was permitted to sell, could impose any 
burdens on him or the property beyond what the law of Con- 
gress had imposed; and that this righ tcontinued so long as 
the package was unbroken and remained the property of the 
importer ; but that when the original package was broken up 
for use or for retail by the importer, or passed from his hands 
to a purchaser, it ceased to be an import or a part of foreign 
commerce. The learned judge then concludes, that “ any 
penalty inflicted on the importer for selling the article in his 
character of importer must be in opposition to the act of Con- 
gress, which authorizes importation. Any charge on the in- 
troduction and incorporation of the articles into and with the 
mass of property in the country must be hostile to the power 
given to Congress to regulate commerce, since an essential 
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part of that regulation and principal object of it is to pre- 
scribe the regular means for accomplishing that introduction 
and incorporation.” 

This case came under review in the license cases, (5 How. 
504,) and the passenger cases, (7 How. 283,) and instead of 
being overruled, as has been asserted, it: was expressly ap- 
proved and affirmed by a majority of the judges, so far at 
least as it maintains the exclusive power of Congress over 
foreign commerce. Chief Justice Taney, in the license cases, 
observes, that he argued the case of Brown v. Maryland for 
the state, and, though he thought at the time that the court 
restricted the powers of the state more than a sound construc- 
tion of the federal constitution warranted, that further and 
more mature reflection had convinced him that the rule laid 
down by the court was a safe and just one, and perhaps the 
best that could have been adopted for preserving the rights 
of the United States on the one hand, and of the state on the 
other, and preventing collision between them. And he then 
remarks that “goods imported, while they remain in the 
hands of the importer in the form and shape in which they 
were brought into the country, can, in no just sense, be re- 
garded as a part of that mass of property in the state usually 
taxed for the support of the state government; * * * and 
a tax upon them while in this condition for state purposes, 
whether by direct assessment or indirectly by requiring a 
license to sell, would be hardly more justifiable in principle 
than a transit duty upon the merchandise when passing 
through a state.” 

This case falls directly within the principle established in 
Brown y. Maryland, and as long as that case stands in the 
court that decided it, it is our duty to respect it. State legis- 
lation must yield to the commanding authority of the consti- 
tution of the United States, and whilst in construing our own 
laws and constitution we recognize no higher authority than 
this court, we feel bound in all judicial questions affected by 
the laws of Congress and the federal constitution to follow 
the decisions of the supreme court of the United States, 
23—VOL. XXVII. 
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i whose duty it is to expound them. Therefore, as we are 

, bound by the decisions of that court on such questions, 
whether as individuals we concur or not in their reasonings 
or conclusions, it is unnecessary for us to extend this opinion 
by any views of our own, either in favor of or against the 
doctrine of Brown and Maryland. It is decisive of this case, 
and that is sufficient for us. 

It is not necessary, however, for the decision of this case 
to declare the statute unconstitutional on which the indict- 
ment was framed, for it may stand and be executed in per- 
fect harmony with this opinion. The act does not in terms 
declare that the importer of foreign merchandise shall take 
out and pay for a license to secure the privilege of selling, 
when he proposes to sell only in the original package ; neither 
does it require the merchant to include in his statement goods 
expressly exempted by the constitution of the United States 
from the burdens imposed by state laws on other goods; and 
it will not be presumed that the legislature sought to do what 
it had no power to do, or that it attempted to abridge or in- 
vade private rights secured by the paramount law of the 
land. But if the importer breaks up the original packages 
for sale or for use, or changes the form in which they were 
imported, or they pass into second hands, the goods will lose 
their distinctive character as imports and become subject to 
the taxing power of the state, and in such cases nothing that 
has been said will protect an article so acted upon by the 
importer. 

This view of the subject was taken by this court at an 
early day, in the case of the The State v. Tracy & Wahren- 
dorf, 3 Mo. 8. The defendants in that case were indicted 
for violating the act of March 1st, 1825, which required that 
all merchants should pay a tax on their whole stock in trade 
except such goods as were the growth, produce or manufac- 
ture of this state; and provided that before any person should 
receive a license to vend merchandise, he should deliver to 
the collector of the proper county a complete statement in 
writing of all the goods, wares and merchandise, except as 
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aforesaid, received at his store, &c. No exception was made 
by the act in favor of imported goods. It was objected that 
the indictment was defective because the offence charged 
was not necessarily unlawful, inasmuch as the selling of 
goods without license was legal or illegal according to the 
kind of goods sq@f\ and the manner of selling them. But 
the court, recognizing the binding authority of Brown and 
Maryland, held the indictment sufficient, and that if the 
defendants sold only such goods as they could lawfully sell 
without license from the state, their defence would be avail- 
able on the trial, where “they could move the court to 
exclude all evidence of such sales as they might lawfully 
make. 

In our opinion the demurrer was properly overruled ; but 
the court ought to have given the instruction prayed by the 
defendants, and refused the instruction that was given. All 
the facts being admitted, the case stood as upon a special 
verdict, on which the defendants were entitled to a judgment 
in their favor. Judge Scott concurring, the judgment of 
the criminal court will be reversed, and the defendants dis- 
charged from their recognizance. 


—__+e00e-+—— 


Moreau et al., Appellants, ¥. BrannaM e¢ al., Respondents. 


1. A sheriff’s deed must be under seal; if not sealed, a court of equity can 
not aid its imperfect execution; nor should a court presume such a deed to 
be sealed against the express admission, in an answer, of the party invok- 
ing such a presumption, that the sheriff omitted by mistake to seal the deed. 


Appeal from Ste. Genevieve Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
(See also Moreau v. Detchmendy, 18 Mo. 522. 

Frissell and Detchmendy, for appellants, cited Chouteau 
v. Borlando, 20 Mo. 486; 2 Stark. Ev. 663; 5 Mo. 281; 
Moreau v. Detchmendy, 18 Mo. 5380; Craig v. State of Mis- 
souri, 4 Peters, 436. 
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Noell, for respondents. 


I. The sheriff’s deed was upwards of thirty years old, and 
that, together with the other facts of the case, warranted the 
court in presuming the deed to have been sealed. (Taylor 
on Evidence, § 104; 1 Greenl. Ev. § 144 ; Matthews on Pre- 
sumptions, § 35, 36, 39.) There was AB cient proof of a 
sale by the sheriff to make a good equitable defence inde- 
pendent. of any deed. (Dessaunier v. Murphy, 22 Mo. 95; 
Best on Presump. 76, 81.) The plaintiffs’ action was baieed 
by limitation. 


RicHaRDson, Judge, delivered the opinion of the court. 


The plaintiffs brought ejectment for a tract of sixteen hun- 
dred arpens confirmed to Pascal Detchmendy, their ances- 
tor, against Danville James and William Branham. After 
the commencement of the suit, M. Maller, Francis X. Dah- 
men and Francis Burlando, on their application, were made 
defendants, and filed their answer. They averred in their 
answer that in the lifetime of Pascal Detchmendy a judg- 
ment was recovered against him in the circuit court of Ste. 
Genevieve county, on which an execution was issued direct- 
ed to the sheriff of that county, who levied on and sold, in 
May, 1823, his interest in the land in controversy, and that 
St. Gemme became the purchaser ; “ that said sheriff under- 
took to make to said St. Gemme a deed for said land, but 
by mistake omitted to seal the same so as to make it legally 
sufficient to pass the legal title thereof.” They further 
averred that by mesne conveyances they had become the 
legal and equitable owners, for a valuable consideration, of 
all the right acquired by St. Gemme at the sheriff’s sale ; 
and “ that in consequence of the said mistake and omission 
the legal title to said land had remained in said Pascal Detch- 
mendy and his heirs after his death;” and then asked, 
“ that the legal title remaining in them be divested and that 
the same be vested in respondents.” The original defen- 
dants also filed an answer, in which they admit that they 
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entered into the possession of the whole tract, but deny that 
the plaintiffs are entitled to any interest in it; that the title 
before and at the commencement of the suit was in Maller, 
Dahmen, Burlando and John Bullier, who, and those under 
whom they claim, had had possession for more than twenty 
years; and “ that’ they entered into the possession of said 
land, and retain the same under license from said M. Maller, 
Francis X. Dahmen, Francis Burlando and John Bullier.” 

The court found the facts and declared as a conclusion of 
law that the instrument executed by the sheriff to St. Gemme 
was a valid conveyance of Pascal Detchmendy’s interest in 
the land, and “ that the presumption arising from the proof of 
possession, taken in connection with all the other facts found, 
established that the instrument was a sealed instrument.” 

The character and legal effect of the instrument executed 
by the sheriff to St. Gemme was considered by the court in 
the case of Moreau v. Detchmendy, 18 Mo. 522, where it 
was decided that a conveyance by a sheriff of land sold un- 
der execution could only be by deed under the seal of the 
officer, and that the court was precluded from considering 
the question whether the evidence justified the presumption 
that the instrument was sealed, because the circuit court had 
found it was not sealed. In this case a stronger objection is 
interposed by the statement in the answer of the principal 
defendants, that ‘ the sheriff by mistake omitted to seal the 
deed so as to make it sufficient to pass the legal title.” <A 
court would hardly be justified in presuming the existence 
of a material fact against the express admissions of a party 
that it did not exist, and any presumption that might be in- 
dulged, from the evidence in this case, that the instrument 
was sealed, is overcome by the positive statement in the 
answer of the parties invoking the presumption that it never 
was sealed. 

If the Branhams asserted title to the land or any part of 
it exclusively to themselves, or in common with others, and 
not a joint interest, but a mere community of interest with 
the other defendants, then the admissions of their tenants in 
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common or co-defendants would not prejudice their rights 
or be received in evidence against them. (1 Greenl. Ev. 
§176.) But in their answer they do not claim title, but on 
the contrary they disclaim it, and say that the title is in Mal- 
ler, Dahmen, Burlando and Bullier, under license from whom 
they entered and retain possession. 

The other judges concurring, the judgment will be re- 
versed.and the cause remanded. 


ALLEN, Appellant, v. Moss, Respondent. 


1. By the Spanish law a verbal sale of immovable property was valid; to con- 
stitute such a sale valid it was not necessary the vendee should take pos- 
session, though taking possession would be strong corroborative evidence of 
such a sale. 

2. The eighth section of the act of October Ist, 1804, (1 Terr. Laws, p. 47,) 
requiring all deeds and conveyances to be recorded under the penalty of 
being adjudged fraudulent and void against subsequent purchasers and 
mortgagees, did not overthrow the rule of the Spanish law making verbal 
sales of land valid. 

8. Where a deed of conveyance purports to have been executed by making a 
mark or cross and has been attested in the same manner, the 27th section 
of the act of March 25th, 1845, (R. C. 1845, p. 223,) did not authorize the 
granting of a certificate of proof of such a deed. 

4. Where a document is admissible in evidence for any purpose, it should not 
be excluded ; it devolves on the opposite party to call on the court to state 
and explain to the jury how far and for what purposes it is evidence. 

5. The record of a deed not acknowledged or proved according to the law in 
force at the time such record was made, imparts notice to all persons of the 
contents of such deed. (See R. C. 1855, p. 731; Sess. Acts, 1847, p. 95.) 

6. Under the act of July 3, 1807, (1 Terr. Laws, p. 120, § 45,) a sheriff’s deed 
unacknowledged in court was ineffectual to pass the title to the purchaser ; 
the authority of the sheriff being statutory, it should have been strictly 
pursued. 


Appeal from Jefferson Circuit Court. 


The facts are set forth with sufficient fullness in the opinion 
of the court. 
S. T. Glover, for appellant. 
I. The court erred in receiving as ovbleane the transcript 
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of the record on the claim of Smirl. lt could not be used 
as evidence of title in any way; nor could the supposed deeds 
in said transcript contained be received as evidence against 
the plaintiff without some proof of their execution. The 
court erred in receiving the originals of said supposed deeds 
when offered by the defendant as evidence in connection 
with the affidavits of William Moss and Claibourne Thomas. 
They were no evidence of the execution of said deeds. (See 
R. C. 1845, p. 222, § 22.) The act of February 2, 1847, 
(Sess. Acts, 1847, p. 95,) is no help to this testimony. The 
court erred in instructing the jury, on motion of defendant, 
that prior to 1816 no writing was necessary to a sale and 
conveyance of land. (See 1 Terr. Laws, p. 47,178.) In- 
structions No. 5, 6 and 8 were erroneous. The court erred 
in not holding the unrecorded deeds void as against subse- 
quent purchasers, for value, who recorded their deeds after 
the lapse of time mentioned in the statute. The execution 
of the deed of Ware and Clark and Brinley was legally 
proved. (R. C. 1855, p. 726, § 18.) The court erred in 
not giving the instruction asked by plaintiff, with respect to 
the plaintiff’s deed to Clark. When Clark joined Brinley in 
purchasing the land from Ware, he was estopped to deny 
that the deed of Ware conveyed the land to himself and 
Brinley in 1815. 


Noell, for respondent. 
Scott, Judge, delivered the opinion of the court. 


The foundation of this suit is a settlement right under the 
second section of the act of Congress of March 2d, 1805. 
The settler was Hardy Ware. In 1805 or ’6, James Smirl, 
assignee of John Brinley, who was assignee of Hardy Ware, 
presented the claim to the board of commissioners, who in 
1806 rejected it for want of actual inhabitation on the 20th 
December, 1803. This claim might have been confirmed, as 
it appears from the evidence, under the third section of the 
act of June 13, 1812; but, as no steps were taken to effect 
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that object, it can not now be sustained as a confirmation 
under that section. Under the seventh section of that act, 
William Russell, as agent for the claimant, gave notice to 
the recorder that the legal representatives of Hardy Ware 
claimed eight hundred arpens of land in the district of St. 
Louis, on the Meramec river. This claim embraced the 
land in: controversy. It was filed on the 12th November, 
1812; was reported for confirmation by the recorder and 
confirmed by the act of 29th April, 1816. It was confirmed 
to the legal representatives of Hardy Ware. On the 11th 
day of August, 1815, Hardy Ware conveyed the claim to 
William Clark and John Brinley, by a deed recorded on the 
28d of September, 1816, the northern half to Brinley and 
the southern half to Clark. On the 9th day of December, 
1815, John Brinley conveyed his part to William Russell. 
This deed was recorded on the 13th day of December, 1815. 
In February, 1855, Russell conveyed to Thomas Allen, the 
plaintiff, by a deed recorded the 30th day of May, 1855. 
Before the board of commissioners and the recorder, there 
was a deed from Hardy Ware to John Brinley and one from 
John Brinley to James Smirl, both dated in October, 1805, 
ona day of the month not: named. The grantors in these 
deeds, as well as the subscribing witnesses, were crossmen. 
On the 6th day of December, 1848, the execution of these 
deeds was proved by two witnesses. This was done under 
the 27th section of the act concerning conveyances, with a 
view that the deeds might be admitted to record. All the 
parties to the deeds, the grantors as well as the witnesses, hav- 
ing signed with a cross, the witnesses could not prove the 
handwriting, but testified that they were present and saw 
the parties sign the deeds, and heard them acknowledge that 
they were their acts and deeds respectively. They also saw 
the subscribing witness sign his attestation with across. In 
July, 1811, William Clark recovered a judgment against 
James Smirl, on which an execution issued, by virtue of 
which the claim of Smirl was sold and Clark became the 
purchaser. The deed to Clark was never acknowledged in 
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open court. It was dated on the 7th March, 1812, and a 
great many years afterwards its execution was proved by a 
subscribing witness and it was put upon record. Allen, the 
plaintiff, did not show any conveyance from Clark to him, 
directly or indirectly, of the land purchased by Clark at the 
sheriff’s sale. There was evidence offered to show the want 
of identity between the Hardy Ware who executed the deed 
in 1806, and the Hardy Ware who signed the deed in 1815 
to Clark and Brinley. One of these deeds was signed with a 
cross, and the other without it. There was offered also evi- 
dence to show that William Russell, under whom the plain- 
tiff claimed, was aware of \the claim of Smirl to the land in 
dispute. The defendant claimed in right of one of the heirs 
of James Smirl. This suit is for. the northern half of the 
claim conveyed in 1815 by Ware to Brinley. 

The court, at the instance of the plaintiff, gave the follow- 
ing instructions: “1. The confirmation of the tract of land 
in controversy by the act of Congress of 29th April, 1816, 
was a confirmation to the legal representatives of Hardy 
Ware. 2. The legal representatives of Hardy Ware are such 
persons as are shown by the evidence to be legally entitled to 
the land confirmed by purchase from him, and showing a 
chain of valid transfers and conveyances from him. 3. Un- 
der the Spanish law that prevailed in the territory of Mis- 
souri until 1816, it was not necessary, in order to convey 
real estate, that there should be a deed or other instrument 
of writing executed by the seller to the purchaser, but it 
was competent and legal to sell and convey title to a pur- 
chaser by parol without deed or instrument. 4. The claim 
of Hardy Ware’s representatives presented by William Rus- 
sell, as agent, to Frederick Bates, recorder of land titles and 
acting commissioner for settling claims to land in the terri- 
tory of Missouri, was confirmed by the act of Congress ap- 
proved 29th April, 1816, and enures to the benefit of such 
person or persons as are shown to have title to the land ac- 
quired by a regular chain of valid transfers from him. 5. 
If the jury find from the evidence that the deed from Hardy 
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Ware to Clark and Brinley be a genuine deed and that it 
was recorded before the deed of Hardy Ware to Brinley and 
before the deed of Brinley to Smirl, then the title acquired 
under the first mentioned deed is a better title than that ac- 
quired under the two last mentioned deeds. 6. There is no 
evidence before the jury of a confirmation of any other claim, 
distinct from that of Hardy Ware’s legal representatives. 7. 
There is no evidence before the jury of the confirmation of 
any claim to Smirl other than the one to which he may have 
shown title to as the representative of Hardy Ware. 8. In 
the absence of any evidence to the contrary, the jury will 
infer that the Hardy Ware who claimed and first settled the 
land in controversy is the same person mentioned in the 
various deeds in evidence.” 

The court refused to give the following instruction asked 
by plaintiff: “9. The deed from McNair, sheriff of St. Louis 
district, to Clark divests Smirl or his heirs of all title to the 
land thereby conveyed; and if the jury find that the land 
described in said deed is the same land claimed by defendant, 
then neither Smirl nor those claiming undr him are legal 
representatives of Hardy Ware.” 

The defendant then asked the court to instruct as follows: 
‘1, Under the Spanish law that prevailed in the territory 
of Missouri until 1816, it was not necessary, in order to con- 
vey real estate, that there should be a deed or other instru- 
ment of writing executed to the buyer by the seller; but it 
was competent and legal to sell and convey title to a pur- 
chaser by parol without deed or written instrument, pro- 
vided the party purchasing took possession of the real estate 
so bought by him. 2. The claim of Hardy Ware’s legal 
representatives, presented by William Russell as their agent, 
to.Frederick Bates, recorder of land titles and acting com- 
missioner for settling land claims in the territory of Mis- 
souri, was confirmed by the act of Congress of 29th April, 
1816, and enures to the benefit of such person or persons as 
are shown to have had a valid title to the land on that day, 
and now is the property of such person or persons, or those 
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who may legally claim under them. The confirmation by act 
of Congress of 29th of April, 1816, was a confirmation to the 
person or persons on that day legally entitled to the settle- 
ment right of Hardy Ware, the original claimant in Spanish 
times. 3. If the jury believe from the evidence that the 
claim of Hardy Ware to the land in controversy was sold by 
him to John Brinley in 1805, and by said Brinley to James 
C. Smirl in the same year 1805, whether such sale was by 
deed or other instrument of writing, or by parol, and that 
the said Smirl took possession under such sale, and that the 
land confirmed to Hardy Ware’s legal representatives and in 
dispute here was the same land so sold to Smirl, and that 
Smirl had not conveyed or disposed of the same in any way 
pior to the confirmation, and he was then alive, they are 
instructed that the confirmation was to said Smirl, as the 
legal representative of Hardy Ware; and unless the plaintiff 
shows a title derived from him or those legally claiming un- 
der him, they will find for the defendant. 4. If the jury 
find from the evidence that Hardy Ware sold his claim to 
the land in controversy prior to the date of the confirmation 
on the 29th of April, 1816, then the confirmation was to 
such person as was the first legal purchaser from said Ware ; 
and those who show themselves by evidence to be entitled 
thereto under such legal purchaser must recover in this ac- 
tion. 5. If the jury find from the evidence that at the date 
of the deed from Hardy Ware to Brinley and Clark, on the 
11th of August, 1815, the said John Brinley had actual no- 
tice of the sale and conveyance by the said Hardy Ware to 
himself, said Brinley, and from said Brinley to Smirl in 
1815, as evidenced by the deeds read ‘in evidence by defen- 
dant, then the failure to have said last mentioned conveyance 
acknowleged or proved and recorded does not render them 
fraudulent or void as against said Brinley. 6. If the jury 
find from the evidence that William Russell at the date of 
the deed from John Brinley to William Russell, to-wit, the 
9th of December, 1815, had actual notice of the sale and 
conveyance by Hardy Ware to John Brinley, and by said 
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Brinley to James C. Smirl in 1805, then such deeds are not 
fraudulent or void as against said William Russell. 7. The 
deeds from Ware to Brinley and from Brinley to Smirl, da- 
ted in the year 1805, having been proven and recorded prior 
to the 25th day of February, 1855, the date of the deed from 
Russell to the plaintiff, impart notice thereof to the plain- 
tiff notwithstanding they may not have been proven and re- 
corded within the time prescribed by law. 8. The jury may 
take into’consideration the actual possession and occupation 
of Brinley and Smirl under the deeds of 1805 read by de- 
fendant, and also the facts stated by William Russell in the 
notice of the claim before the recorder of land titles in No- 
vember, 1812; in determining whether said Russell had 
actual notice of the sale and conveyance of the claim to 
Brinley and from Brinley to Smirl in 1805. 9. If the jury 
believe from the evidence that the deed introduced by the 
plaintiff, signed Hardy Ware, and dated 11th August, 1815, 
purporting to convey the land in controversy to William 
Clark and John Brinley, was not executed by the same Hardy 
Ware who claimed the right to settle the land in Spanish 
times, they will find for defendant. 10. The plaintiff in this 
case can not recover for any interest in the land in contro- 
versy which Clark may have acquired under the sheriff’s 
deed read in evidence.” Of these instructions, the court 
gave those numbered 1, 5, 6, 8, 9 and 10, and refused those 
numbered 2, 3, 4 and 7. 

The two instructions given by the court relative to the 
validity of sales of land without writing, under the Spanish 
government, were contradictory. That given for the plaintiff 
simply asserted the proposition that sales of land without 
writing were valid under the Spanish government. The in- 
struction given for the defendant qualified this with the pro- 
viso that the party purchasing took possession of the estate 
bought by him. In the case of Gonzales v. Sanchez, 4 Mart. 
La. N. S. 457, which is the first reported in Louisiana in 
relation to this subject, we do not find any qualification of 
the rule, though it it said in that case that the purchaser 
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possessed and cultivated the land sold in the lifetime of the ~ 
vendor. In the case of Maes y. Gillard’s heirs, 7 Mart. N. 
S. 321, it is held that a verbal sale of immovables was valid 
under the Spanish government of Louisiana. The court re- 
marks that ‘ the evidence in this case, coupled with the un- 
interrupted possession of the vendee and his successor for 
nearly thirty years, satisfies us that La Cour did purchase as 
the defendants allege.” In the case of Ducrest’s heirs v. 
Byeau’s estate, 8 Mart. N. S., it is said that “ it has already 
been decided by this court, after much consideration, that by 
the Spanish law parol evidence was admissible to establish 
the alienation and acquisition of immovable property.” In 
Sacket v. Hooper, 3 La. 107, it is said “ that a verbal sale of 
real property, accompanied by delivery to and long possession 
of the vendee, was valid under the laws of Spain, has been 
already settled by this court in the case of Gonzales v. 
Sanchez, 4 Mart. N. S. 457.’ Upon the whole, we are of 
the opinion that the rule of the Spanish law relative to ver- 
bal sales of immovables was not like that of the common law, 
which made livery of seizin necessary to transfer a freehold 
estate; but that the taking possession was a strong circum- 
stance in proof of such a sale, but not necessary to its valid- 
ity. What would be a taking of possession must be deter- 
mined from the state and condition of the immovable at the 
time of sale, and the purposes and objects for which it was 
intended. Land may be in such a state that immediate ac- 
tual possession can not be taken of it. The evidence of posses- 
sion must be the acts which were usually done in those times 
by persons claiming such lands. Where there is no proof of 
any possession nor evidence of any acts asserting a dominion 
over the property by the reputed purchaser, the allegation of 
a verbal sale would not receive much countenance from a 
jury. We are not aware that the eighth section of the act 
establishing recorders, passed in 1804, requiring all deeds 
and conveyances to be recorded, under the penalty of be- 
ing adjudged fraudulent and void against subsequent pur- 
chasers or mortgagees, has been regarded as being in vari- 
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ance with the Spanish law on the subject of verbal sales. 
That act was simply designed for the protection of subsequent 
purchasers and mortgagees. The act to prevent frauds and 
perjuries, one of the objects of which was to prohibit parol 
sales of land, was not introduced until the 20th January, 
1816. (Mitchel & wife v. Tucker, 10 Mo. 260.) 

The court erred in permitting to be read, as recorded 
deeds, the conveyances of Hardy Ware to John Brinley and 
of Joseph Brinley to James Smirl, admitted to record on the 
proof of two witnesses under the 27th section of the act 
concerning conveyances. These deeds were both signed with 
a cross, and the attestation of the subscribing witness was 
also signed with a cross. The section referred to requires 
that the witnesses proving the execution of a deed in order 
to its being recorded, shall state on oath that they well knew 
the signature of the party whose name is subscribed to the 
deed ; so they shall state that they personally knew the per- 
son whose name is subscribed to such instrument as a wit- 
ness and knew well his signature. It can not be perceived 
how a deed subscribed with a cross can be proved under this 
section. There is no handwriting to the instrument, either 
of the grantor or subscribing witness. It can not then be 
embraced in the law. The testimony of the witnesses amply 
proved the execution of the deeds, had it been given in court 
on the trial after accounting for the absence of the subscrib- 
ing witness. But the existence of the evidence should have 
been preserved under the act for perpetuating testimony. To 
suffer deeds to be proved in an ex parte proceeding by living 
witnesses who saw them executed, would be a very danger- 
ous practice. The error of admitting these instruments as 
recorded deeds was not helped. by the fact that they were 
ancient. The genuineness of ancient instruments is a fact 
to be found by a jury. The court by suffering the instru- 
ments to be read as recorded deeds, withdrew from the jury 
the consideration of the question whether their execution 
was proved as ancient instruments. Under all the circum- 
stances, they might have been submitted to the jury, who 
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would have determined whether they were genuine ; but this 
was not done. 

The copies of the deeds contained in the record, certified 
from the recorder’s office, were certainly not any evidence 
whatever of title in James Smirl to the land in controversy. 
It is remarkable how often this question has arisen, and how 
little care seems to be taken in the trial of causes to avoid 
it. We have held that if a document is admissible as evi- 
dence for any purpose, it may be read, and it is the duty of 
the opposite party to call on the court to state and explain 
to the jury how far and for what purposes it is evidence, and 
to take care that the party using it obtains no unjust advan- 
tage by it; and we do think the court ought to be very par- 
ticular in this matter, for they must see how eagerly it is 
pressed on them, on one pretension, when the object of it is 
to prepossess the minds of the jury by evidence which is not 
admissible. As it was deemed important to affect William 
Russell, under whom the plaintiff claims, and who was active 
in procuring the confirmation, with notice of the existence 
of these deeds, we do not see any objection to their use for 
that purpose. 

From what has been said, instructions numbered 5 and 6, 
given for the defendant, were erroneous, as the deeds and 
conveyances referred to in them were improperly before the 
jury, and the instructions assume that they were properly in 
evidence. Had the deeds been properly in evidence to the 
jury there would have been no objections to them. 

The seventh instruction asked by the defendant and re- 
fused should have been given. Although the deeds from 
Hardy Ware to John Brinley and from John Brinley to 
James C. Smirl were improperly recorded as deeds, yet the 
46th section of the act concerning evidence makes deeds, 
which have been proved or acknowledged but not according 
to law, impart notice to all persons of the contents of such 
deeds. The deed from Russell to Allen was executed and 
recorded after the deeds above referred to had been put upon 
the record. 
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Instruction number 8, given for the defendant, would be 
unobjectionable if it had in plain terms stated to the jury the 
deeds to which reference was made. There would be no 
objection to it if it related to the deeds read from the recor- 
der’s transcript, and which had only been read to affect Rus- 
sell with notice. 

We see no objection to the ninth and tenth instructions 
given for the defendant. 

There was no error in refusing the instruction asked by 
the plaintiff in relation to the effect of the sheriff’s deed to 
Clark. That deed was not acknowledged in court as the 
45th section of the act of 1807. required ; it was not effectual 
as an instrument until it was so acknowledged, and Clark 
acquired no interest in any land under it. The conveyance 
of lands by a sheriff on a sale under execution is a statu- 
tory power, and the statute must be pursued, otherwise the 
conveyance can not pass title. We have held that a sheriff’s 
deed not under seal would not convey a title; so also that 
a defective execution of a sheriff’s deed could not be aided 
by a court of equity. It seems that the party’s remedy in 
such a case would be under the 49th section of the act of 
1807 concerning the practice at law. (Ter. Laws, p. 105.) 

The terms of this confirmation are not like any that have 
fallen under our observation. The confirmation is to ‘“ Hardy 
Ware’s legal representatives ;” it was filed, as has been sta- 
ted, under the seventh section of the act of the 13th June, 
1812, by William Russell, agent for the claimant, on the 
12th November, 1812. Now Allen, the plaintiff, claims un- 
der a deed executed by Hardy Ware long after the claim 
was filed. As the claim was confirmed to Ware’s legal rep- 
resentatives, must not those representatives have existed at 
the time of filing the same? Would one be a representative 
who obtained a deed from him in 1815? The act confirming 
the claim, it is true, did not pass until the 29th April, 1816 ; 
but must it not relate back and affect those only who were 
the. representatives of Ware at the time of filing it? The 
claim itself is founded on the pretension that at the date of 
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the filing Ware had conveyed away all his interest in it. Did 
he not stand in relation to it as any other person no ways 
connected in interest? If this is so, Allen claiming under 
Russell, who claimed under Ware by a deed executed in 
1815, must show some agreement by Ware to convey made 
before the filing of the claim, otherwise he does not show 
himself a representative of Ware. If the deed of 1815 by 
Ware to Brinley and Clark was the execution of a previous 
valid agreement, Allen might be a representative of Ware, 
otherwise it is not seen how he can claim to be one. 

As the case is made out by this record, Allen can derive 
no advantage from the deed of the sheriff to Clark. He 
shows no conveyance from Clark. Clark himself, as has been 
shown, acquired no title by that deed ; there is, therefore, 
no ground for any estoppel. It is besides the well established 
doctrine of this court’ that a vendee may deny the title of his 
vendor, and protect himself by an adverse title acquired from 
another. 

As the point in relation to the enurement of the confirma- 
tion was not made on the trial of the cause, and as it may be 
met by evidence, we are of the opinion that justice would be 
subserved by another trial. Both parties acted on the sup- 
position, and their instructions assumed, that Ware might 
by a conveyance subsequent to the time of filing the claim 
for confirmation pass a title to a bona fide purchaser with- 
out notice of the previous conveyances by him. 

Judge Napton concurs; Judge Richardson not sitting, 
having been of counsel. 





THE STATE, ON THE RELATION OF Martin ef al., Respondents, 
v. THompson, et al., Appellants. 


1, The old Bank of Missouri, having accepted the provisions of the act regu- 
lating banks and banking institutions, &c. (see Sess. Acts, 1857, p. 14) es- 
tablished, as required by the 12th section of the 10th article of said act, a 
branch bank at Palmyra, in Marion county, and furnished to it a capital of 
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$62,500. The parent bank appointed all the directors, nine in number, 
there being no private subscription of stock at the time. Afterwards, books 
of subscription were opened at Palmyra, and $62,500 in stock were sub- 
scribed ; some of these shares were forfeited and only $33,660 were paid 
in on the stock subscribed. The parent bank, claiming under these cir- 
cumstances the right to appoint six out of the nine directors, ordered an 
election for the three remaining directors on the lst of March, 1858. The 
directors of the branch bank also resolved that an election should be held 
for three directors on said day, and notice was given to that effect. An 
election was accordingly held and a large majority of the stockholders voted 
for five directors instead of three; a small minority voted for three persons 
as directors. The latter were declared duly elected. Held, 1st, that under 
such cireumstances the parent bank was authorized, by the 15th section of 
the 10th chapter of said act above referred to, to appoint six of the direc- 
tors, and that the private stockholders were entitled to appoint no more than 
three ; that the furnishing of capital, within the meaning of said section, 
is not the subscribing of stock merely, but the payment of the same; 2d, 
that the election being legally an election for three directors only, the votes 
given for five directors were illegal and were properly disregarded, and the 
three directors voted for were properly declared elected. 


Appeal from Marion Circuit Court. 


Dryden and Lipscomb, for appellants. 


Anderson, for respondents. 
Scorr, Judge, delivered the opinion of the court. 


The old Bank of Missouri, having accepted the terms pro- 
posed by the act to regulate banks and banking institu- 
tions and to create the office of bank commissioners, stood 
incorporated under the provisions of that act. The 12th 
section of the 10th chapter of this law required the mother 
bank to establish seven branches-—one at Palmyra, in Marion 
county, with a capital of not more than $125,000. (Chap. 
10.) In pursuance to this provision the mother bank estab- 
lished a branch at Palmyra and furnished it with $62,500. 
There being no private subscription of stock at this time, the 
mother bank, under the 15th section of chapter 10 of the 
act, appointed all the directors, numbering nine. After- 
wards during the year 1857—that in which the branch was 
located at Palmyra—books of subscription were opened at 
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that place, and $62,500 were subscribed by individuals in 
stock. Some of these shares were afterwards forfeited for 
the nonpayment of calls, and $33,660 was paid in on the 
shares of stock subscribed. In this state of affairs, the 
mother bank, claiming the right to appoint six out of the 
nine directors to which the branch bank was entitled, and 
having appointed that number, ordered an election by the 
private stockholders for the three remaining directors on the 
1st March, 1858. A controversy thereupon arose between 
the mother bank and the private stockholders as to the num- 
ber of directors by which the mother bank on her part and 
the stockholders on their part should be represented in the 
board. The mother bank maintained that she had a right 
to appoint six of the nine directors, leaving three to be ap- 
pointed or elected by the stockholders. The stockholders 
contended that they were entitled to elect five, the number 
to which the stockholders in all the branch banks directed to 
be established by the act were entitled. The directors of the 
branch bank passed a resolution, that, in pursuance to the 
order of the parent board and the notice given by the presi- 
dent of that branch, an election for three directors on the 
part of the private stockholders should be held on the first 
Monday in March, 1858, at the banking house. As has been 
observed, the members of this board were appointed by the 
parent bank and represented its views. In accordance with 
the above resolution, an election was held at the time and 
place appointed. At that election, those of the stockholders 
who sided in opinion with the mother bank voted for three 
directors. The stockholders who maintained their right to 
elect five directors voted for five accordingly. The stock- 
holder’s ticket, with five names upon it, received a great 
many more votes than the ticket with only three names. 
The average number of votes for the tickets respectively was 
212 and 88. This result being reported by the judges of the 
election to the board, it was resolved that William H. Walker, 
William B. Phillips and Joseph W. Thompson, having re- 
ceived the largest number of legal votes, are hereby declared 
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duly elected directors on the part of the private stockholders 
for one year next ensuing, and until their successors are 
appointed. The individuals above named are those whose 
names as candidates were on the ticket supported by those 
who maintained that only three directors could be elected by 
the private stockholders. This ticket, as has been already 
stated, received a less number of votes than the other ticket. 
Upon this, the five voted for as directors and who received 
the greatest number of votes caused an information in the 
nature of a quo warranto to be filed against the directors who 
were declared to have been duly elected, in order to oust 
them from their offices, which it was alleged they usurped. 
Upon a trial, the directors declared to have been duly elected 
were found guilty and fined; from which judgment they 
appealed. 

Upon this state of facts, two questions are presented ; first, 
whether the five directors were duly elected ; and, secondly, 
what was the number of directors to which the private stock- 
holders were entitled. 

On the part of the defendants it was contended that, un- 
der the resolution, only three candidates could be voted for ; 
that the private stockholders, by casting their ballots for 
more directors than were authorized to be elected by the 
resolution, denied its authority, and must be regarded as 
having acted without right or legal power ; consequently, the 
votes given by them were illegal and void, and could not be 
counted. It can not be maintained that that is an election 
where the electors are permitted to vote for more persons to 
fill the office than are allowed by law. If such a course was 
tolerated, after the so called election it would be necessary 
to hold another in order to ascertain Which of the number 
voted for shali have the office, as they all can not hold it. If 
a person, entitled to vote for three representatives only, votes 
for five, can it be known which three of the five he intended 
to elect? How are the judges of the election to record such 
a vote? If a person is authorized to choose one agent only, 





e and he selects five, has he made any election? As but one 
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only of the five can serve him, is it known which one of 
the five he has chosen? The fact that some have more votes 
than others does not prove that they are elected over those 
having a less number. Confine the votes to the legal num- 
ber of candidates, and the result may be altered. If the re- 
sult may be affected by such a course, it can not then be said 
that the election is a legal one. It is not like the case where 
each elector votes for whom he pleases, but confines his 
choice to the legal number of candidates. In that case, if a 
plurality elects, the persons having the highest number of 
votes are chosen. But where more candidates are voted for 
than are permitted by law, the fact that some have received 
more votes than others does not prove that they are elected. 
As each elector votes for more persons than the law allows, 
he does not designate those whom he would have to fill the 
office ; and if all the electors act in the same way, can their 
choice of those who should fill the office be known? The 
objection to the act is, that the voters have not designated 
the persons for whom they voted. By voting in that way the 
judges of the election could not ascertain for which of the 
number the stockholders did vote, and would properly re- 
ject all such ballots. There may be no doubt that the ma-. 
| jority of the stockholders in interest were opposed to those \ 
' declared duly elected ; but courts can only respect the will | 
of individuals when it is embodied in the forms required by 
law. <A candidate may receive only ten votes and be elected 
when there may be hundreds against him who have not ex- 
pressed their voice in the way the law prescribes. As the 
stockholders wilfully and knowingly voted in disobedience to 
the resolution under which the election was held, they have 
no just ground of complaint. It is a matter pf importance 
that offices should be filled ; and if electors will knowingly 
cast their. votes in an illegal manner, they can not object that 
_ those elected by the legal votes are not the choice of - 
\\majority of those entitled to vote. ‘a 
It remains to be determined to what weight the parent 
bank was entitled in the directory of the branch at Palmyra 
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in the election on the first of March, 1858. The 15th sec- 
tion of the 10th chapter of the act prescribes that “ the pres- 
ident and directors of the branch banks shall be chosen in 
the manner required by the general law, in cases where the 
capital furnished by the parent bank and the stockholders at 
the branch bank is equal; and when the greater amount is 
furnished by the parent bank, the number to be elected by the 
parent bank shall be in the same ratio increased to a number 
not exceeding that allowed by the general law.” It is main- 
tained that under this section the branch bank at Palmyra, 
after it had subscribed an amount of stock equal to the capi- 
tal furnished by the parent bank, was entitled to five, its full 
number of directors; that in relation to the branches of the 
other banks established by the act, stock subscribed is re- 
garded as capital, and the branches, on such subscriptions 
alone being made, are entitled to the number of directors 
allowed by law; that the word “ capital’ should have a 
uniform signification throughout the act. The general pro- 
vision in relation to branch banks is, that they shall have 
nine directors, four of whom shall be elected by the directors 
of the parent bank and five by the stockholders who shall 
have subscribed for stock at the place of the location of the 
branch. In regard to all the other banks than that of the 
State of Missouri, they are not required to establish branches 
until $50,000 shall have been subscribed at the place of the 
branch unless three-fifths of their capital stock shall have 
been paid in, and the requisite sum shall not have been sub- 
scribed by the branch to authorize it to begin business, and 
the subscriptions reserved for the branches shall have been 
taken by the parent bank. When a branch bank begins busi- 
ness, the parent bank is never required to advance to it more 
capital than has been paid in on its stock subscribed. Thus 
it is seen that the branches, while having their five out of the 
nine directors, are required always to furnish as much capi- 
tal as the parent banks unless on the happening of the con- 
tingencies stated above. These provisions then require that 
the branches shall furnish as much capital as the mother 
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banks. The 14th section of the same chapter of the act 
directs that the parent bank may at any time, in its discre- 
tion, establish either or any of the seven branches, without 
the previous subscription of stock at the place of its location, 
but may withdraw the same unless an amount of stock, to be 
specified, shall, in the time required by the board, be sub- 
scribed and paid in by stockholders in the vicinity of the 
branch. This section, it will be seen, gives the bank au- 
thority to withdraw any branch established, unless a required 
amount of stock shall be subscribed and paid—a clear expres- 
sion that it is not the subscribing of the stock alone that will 
enable a place to retain its branch, but the paying it in must 
follow the subscription in order to prevent a removal of it. 
The 15th section of the same chapter, which has been already 
copied, only preserves to the branches the number of direc- 
tors to which they are entitled by the general provision con- 
cerning branches in cases where the capital furnished by the 
parent bank and the stockholders at the branch bank is 
equal; otherwise the directors are to be apportioned accord- 
ing to the amount furnished by the parent bank, if it exceeds 
the amount furnished by the branch. If the legislature in- 
tended that stock subscribed should be regarded as “ capital 
furnished,” would it by the 14th section have authorized the 
removal of the branch, unless stock was not only subscribed 
but paid in? Ifthe subscription of stock alone was regarded 
as furnishing capital, why remove the branch because it was 
not paid in? In the section referred to, the word “ furnish- 
ed” can not be predicated of stock. Subscribing stock is not 
furnishing capital. Could a bank do business on its stock 
alone? Certainly it was intended that the branches should 
furnish that with which banking transactions might be car- 
ried on. What was it to the parent bank that any amount 
of stock was subscribed unless it was paidin? Was it to 
furnish capital to be managed by those who had no interest 
whatever in it ? 

If the directors then were to be apportioned according to 
the capital furnished, it remains to determine the number to 
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which the parent bank and the branch were respectively enti- 
tled. The parent bank furnished $62,500; then, under the 
general law, the bank, being entitled to four directors, each 
one of them would represent $15,625, or, in other words, 
$15,625 would entitle it to a director. If the branch bank 
furnished the same amount, it being entitled to five direc- 
tors, each one would represent $12,500, or $12,500 would 
entitle it to a director. As however it only furnished $33,- 
600, if would not be entitled to three directors, $37,500 be- 
ing necessary for that purpose. But adopt the more equit- 
able rule, and where the fraction is more than half allow it 
as a whole, and it would only be entitled to three directors. 

Judgment reversed and proceeding dismissed; Judge 
Napton concurring. 


THE Town or Potosi, Appellant, v. Casey, Respondent. 


1. In a suit instituted in behalf of a town, under the 14th section of the act 
concerning towns (R. C, 1855, p. 1528), to recover of an individual a tax 
levied on his property, the defendant can not show that there was inequality 
in the valuation by the assessor of the taxable property of the town. 


Appeal from Washington Circuit Court. 


Carter, for appellant. 


Frissell, for respondent. 
RicHaRDsON, Judge, delivered the opinion of the court. 


The town of Potosi brought an action against the defen- 
dant, under the authority of the 14th section of the act con- 
cerning towns (R. C. 1855, p. 1528), to recover the corpora- 
tion tax levied on his property. No instructions were asked 
or given, and the only question presented by the record for 
our consideration arises on the plaintiff’s exception to the 
admission of improper testimony. The defendant was allow- 
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ed to prove, against the plaintiff’s objection, that there was 
inequality in the valuation by the assessor of the taxable 
property in the town, and witnesses were permitted to give 
their opinions of the relative value of particular pieces of 
property, as that ‘H.’s lot was appraised by the assessor at 
a less sum than O.’s, though it was worth greatly more. 
This evidence was inadmissible ; for, if an assessment can be 
set aside and the right to collect taxes defeated by proof of 
this kind, there never was and there never will be a valid 
assessment in the state, for it is impossible to find two per- 
sons who will concur in all respects in their estimate of a 
particular piece of property, and of its value compared to 
another piece. 

No other point is presented, but as the case must be re- 
tried, we may now say that we see no reason why the plaintiff 
ought not to recover. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 


Dicker, Appellant, v. Tennison, Respondent. 


1. Private property can not constitutionally be condemned and appropriated 
by the legislature to private use. 

2. The “act to establish a neighborhood road in Washington county, approved 
December 8, 1855, (Sess. Acts, 1855, p. 466,) is unconstitutional. 

3. Proceedings, instituted under an act of the legislature for the condemnation 
and appropriation of private property, commenced without notice to the 
owner thereof, are void. 


Appeai from Washington Circuit Court. 


This was an action in the nature of an action of trespass 
quare clausum fregit. The defendant justified under an act 
of the legislature, approved December 8, 1855, (see Sess. 
Acts, 1855, Adj. Sess. p. 456,) authorizing him to open and 
keep open a neighborhood road in Washington county. The 
proceedings under said act were adduced in evidence by the 
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defendant. The court instructed the jury that said special 
act was constitutional, and if complied with it was a justifica- 
tion of the alleged trespass. 


Noell, for appellant. 


I. The road which was authorized by the act was not a 
public road. (See 25 Mo. 258, 277.) It was not a road of 
necessity. (11 Mo. 513.) No notice was given to plaintiff 
of the proceedings to condemn. (26 Mo. 193.) 


Frissell, for respondent. 


Scott, Judge, delivered the opinion of the court. 


Our constitution provides that no private property ought 
to be taken or applied to public use without just compensa- 
tion. Whilst this provision recognized the right of eminent 
domain in the state for the public use, there is nothing 
which sanctions the doctrine that the property of individuals 
may be taken for private use with or without compensation. 
Such a right would be hostile to the existence of private 
property. If one individual could by law be compelled to 
transfer his property to another against his will, a great 
stimulant to the acquisition of wealth, which contributes so 
much to the prosperity of the state, would be taken away. 
Hence commentators on our form of government, whilst they 
acknowledge the right of eminent domain in the state for 
public use in its broadest terms, are unanimous in the opin- 
ion that private property can not be taken for private use. 
Some difference of sentiment may arise as to the application 
of this principle, but none deny or doubt its existence. 

In order to determine this controversy, then, it will be 
‘necessary to consider the act under which the road was 
opened, the opening of which gave rise to the controversy, 
and to determine from its provisions whether the property 
therein authorized to be taken was for the public use. The 
act is found in the private and local acts of the adjourned 
session of 1855, p. 467, and is entitled ‘ An act to establish 
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a neighborhood road in Washington county,” approved De- 
cember 8th, 1855. Names do not alter things, and when 
an act is unconstitutional in its essence, it can not be made 
valid by specious names or titles. But for the word “ neigh- 
borhood” in the act it would never occur to any one but that 
the road was for the private use of the defendant alone. By 
it he is authorized and permitted to open and keep open a 
neighborhood road. The defendant himself is to mark out 
and report the road to the county court, who are then to 
appoint commissioners to assess the damages. The commis- 
sioners are to be paid for their services. The defendant is 
required to pay all damages assessed and all costs attending 
the matter, and the establishment of the road is made to 
depend on the performance of these conditions. It is obvious 
from these details that the existence of the road depends 
upon the will of the defendant. He is permitted to open it. 
This is unusual language to be employed in authorizing a 
road required for the public use. He is to pay all damages 
assessed and the costs of the proceeding. This is a wide 
departure from the usual mode of paying the damages for 
the opening of the ordinary public highways of the county. 
The commissioners themselves are to be paid by the defen- 
dant, as he pays all costs. How unjust is this to those who 
were injured by the opening of the road! One party to a 
controversy pays the judges, and their wages are at his dis- 
cretion. Who would go before a tribunal when he knew 
that it was paid for its services by his adversary and the 
amount of its compensation fixed by him. The legislature, 
in denominating this a neighborhood road, intended it should 
not be a public one, else the ordinary language would have 
been used in authorizing its establishment, and its existence 
would not have been made to depend on the will of the de- 
fendant. In ordinary parlance, a neighborhood road is one 
exempt from all control of the law, and its existence depends 
on the will of those over whose land it passes. The defendant; 
not owning the land, would compel the owner to submit to a 
right of way, not from necessity but for his own interest or 
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gratification. It may be answered that all these objections 
might be urged against an act authorizing the building of a 
railroad. In a railroad charter, the public utility of the con- 
templated improvement is.obvious. The legislature is the 
judge of the necessity of taking private property for public 
use, and when the courts can see that the object for which 
private property is taken is public use, they can not control 
the discretion of the legislature in determining on the neces- 
sity of the exercise of the right of eminent domain. In the 
act before us there is nothing which shows that the condem- 
nation of the plaintiff’s property was for the public use; and 
as we may determine from the act authorizing the improve- 
ment whether the property directed to be taken is for the 
public use, there is no reason why the same means should 
not be resorted to in order to ascertain whether it is not for 
private use. 

In my opinion, the proceedings are void for the want of 
notice to the plaintiff. Unless he was notified it was impos- 
sible, from the terms of the act, that he could have notice. 
The term of the county court at which the defendant was to 
apply for the appointment of commissioners is not designa- 
ted in the act. It could be made when the defendant saw fit 
to have it done; so the plaintiff, without notice, could not 
be in court, as he would not know when the application 
would be made. It does not appear from the report of the 
commissioners that he was notified ; it does not even appear 
that his consent was solicited; but, from the report, it may 
be inferred that the commissioners acted behind his back, 
without giving him any notice. While the proceedings were 
thus as it were studiously concealed from the defendant, of . 
what avail to him was the right of appeal secured by the act. 
How could it be exercised unless he was notified of the steps 
taken by the defendant? In giving a right to an appeal the 
statute must have contemplated that there should be notice 
to the party against whom the pleadings were had, otherwise 
he could not be benefitted by the right. 

Nothing herein contained must be taken as expressing an 
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opinion in hostility to the constitutionality of the act entitled 
‘“‘ An act to enable persons to secure the right of way.” (R. 
C. 1855, p. 1562.) That act contemplates nothing more than 
the regulation of the exercise of a right which existed without 
any statute, a right of way of necessity which every man 
enjoyed who owned lands surrounded by the land of others. 

The judgment will be reversed and the cause remanded ; 
the other judges concur. 


SpaupinG, Plaintiff in Error, v. MAYHALL et al., Defendants 
in Error. 


1. The term disseizin, as used in the third section of the act concerning for- 
cible entry and detainer (R. C. 1855, p. 787), has not a technical meaning ; 
it applies to any entry, which is wrongful and without force, upon the actual 
possession of another. 

2. In an action of unlawful detainer the merits of the title can in nowise be 
inquired into ; it is immaterial whether the intruder is a naked trespasser or 
enters under a paramount title ; the purchaser at a sheriff’s sale under an 
execution is put to his ejectment if the defendant refuse to yield posses- 
sion. 

8. After a jury has returned a special verdict, the court should not resub- 
mit the cause to them for a general verdict with instructions. 


Error to Ralls Circuit Court. 


This was an action of unlawful entry and detainer to re- 
cover possession of certain premises in the town of New Lon- 
don. On the trial in the circuit court, the jury, under the 
instruction of the court, found a special verdict, of which the 
following is the substance: That plaintiff erected the house 
on the premises in controversy and occupied the same up to 


September 17, 1855; that said premises had been purchased 


by Southworth and Wellman at a sheriff’s sale under an 
execution against plaintiff Spalding; that Southworth and 
Wellman in August, 1855, after their purchase, applied to 
plaintiff for possession and plaintiff promised to deliver the 
possession to them within three weeks ; that shortly after the 
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expiration of that time plaintiff moved to Hannibal, locking 
up the house and taking the key with him; that plaintiff 
loaned the key to one Mr. Farmer to get some property be- 
longing to Farmer out of the house under an agreement that 
Farmer would return the key to him; that a few days after- 
wards Mr. Southworth procured the key from Farmer and 
took possession of the premises; that Southworth and Well- 
man sold the premises to one Shulmire and put him in pos- 
session of the premises; that Shulmire sold to one Ellis; that 
Ellis rented the same to defendants and put them in posses- 
sion; that they remained in possession until the institution of 
this suit; that on the 8th of July, 1856, plaintiff served on de- 
fendants a demand in writing for the possession of the prem- 
ises ; that defendants failed and refused to deliver possession. 

The plaintiff asked the court to instruct the jury “ that 
upon the facts as proved by the jury in their special verdict 
the jury ought to find the defendants guilty in manner and 
form as charged in the complaint.” The court refused so to 
instruct, but at the instance of the defendants instructed the 
jury “that if they believe the facts to be as found in the 
special verdict, the jury ought to find the defendants not 
guilty in manner and form as charged in the complaint.” 
The jury found for defendants. 


Porter and Harrison, for plaintiffs in error. 


I. The plaintiff’s cause of action is made out by the special 
verdict. The court should have so decided. (R. C. 1855, 
p- 787.) Southworth unlawfully acquired possession ; his 
possession being thus unlawfully acquired, his transferring 
that possession could not relieve himself, or any holding 
mediately or immediately under him, from the liability im-— 
posed by law in plaintiff’s favor. (See Warren v. Ritter, 11 
Mo. 354; 1 Monr. 127; 2 Dana, 111; 4 Dana, 168.) 

Southworth 5 Wellman, for defendants in error. 


I. The possession of defendant was not obtained and con- 
tinued wrongfully by disseizin. The possession of defendant 
can not be disturbed by Spalding. 
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RICHARDSON, Judge, delivered the opinion of the court. 


It is declared in the third section of the act concerning 
forcible entry and detainer that “when any person wrong- 
fully and without force by disseizin shall obtain and continue 
in possession of any lands, tenements or other possessions, 
and—after demand made in writing for the deliverance of the 
possession thereof by the person having the legal right to 
such possession, his agent or attorney—shall refuse or neg- 
lect to quit such possession, such person shall be deemed guil- 
ty of an unlawful detainer.” Lord Coke says: “ A disseizin 
is when one enters intending to usurp the possession, and to 
oust another of his freehold ;”’ but it was observed in War- 
ren v. Ritter, 11 Mo. 354, that the term disseizin, which is 
strictly only applicable to freehold estates, was not employed 
in the statute in its technical sense, and was intended to 
apply to an entry which is wrongful and without force upon 
the actual possession of another; and the obvious design of 
the statute is, “to prevent the intrusion of one person on the 
lawful possession of another, without his consent, and to 
secure a peaceable possession from being changed without 
- authority of law against the will of the occupant.” (Wunsch 
v. Grelet, 26 Mo. 580.) 

The 26th section of the act provides that the merits of the 
title shall in nowise be inquired into, for the law forbids an 
unlawful entry with or without title, and it is immaterial 
whether the intruder is a naked trespasser or enters under a 
paramount title, for if he has the right to the possession he 
must resort to the authority of law to obtain it. (Warren v. 
Ritter, 11 Mo. 354; Brumfield v. Reynolds, 4 Bibb, 388.) 
The purchaser of real estate under an execution is put to his 
ejectment if the defendant refuses to yield possession; and, 
therefore, as the merits of the title can not be inquired into 
in this proceeding, Southworth and Wellman and those who 
claim under them occupy no better position than if they had 
entered without color of title. And the main question in the 
case is, whether the plaintiff was in the actual possession of 
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the premises at the time of the entry; for if he was, the 
defendants took shelter under their title. 

The jury might infer, from the circumstance that the 
plaintiff promised to give up the possession and afterwards 
removed to Hannibal, leaving the house vacant, that he in- 
tended to abandon the possession ; in which event he can not 
recover. But, although he moved away, if by retaining the 
key he intended to hold the exclusive possession to himself, 
it continued in him; for actual possession does not mean 
that the owner must remain continually on the land. (11 
Mo. 354; 4 Bibb, 388.) It is a question of intention cou- 
pled with appropriate acts indicating a purpose to retain 
possession. This fact is not found in the special verdict. 

The practice in this case was irregular. After the jury 
returned a special verdict, the court gave instructions and re- 
submitted the case to them, who thereupon returned a gene- 
ral verdict. If a special verdict finds the facts responsive to 
the issue on which a judgment can be rendered, the functions 
of the jury cease, and it is the duty of the court to give the 
judgment. (R. C. 1855, p. 1263, § 20.) 

The other judges concurring, the judgment will be re- 
versed and the cause remanded. 





Moore, Respondent, v. WINTER e¢ al., Appellants. 


1. Where a person hires a slave for a year and the said slave is wrongfully 
taken out of his possession during the term of service, the measure of dam- 
ages in a suit against the wrongdoer is the value of the services of the 
slave during the residue of the term, even though the suit should be insti- . 
tuted before the expiration of such term. 


Appeal from Montgomery Circuit Court. 


This was an action to recover damages for the alleged 
wrongful taking of a slave out of the possession of the plain- 
tiff. One Christopher Carter hired a slave to one R. S. 
Brown for one year from the 1st of January, 1857. Carter 
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gave his note for the hire—one hundred and seventy-five dol- 
lars—with Sterling Winter as his security. Brown took pos- 
session of said slave and continued to hold possession of him 
until: March 23, 1857, on which day he hired him to the 
plaintiff Moore for’ the remainder of the year. The defen- 
dants Winter and King on the same day took said slave out 
of the possession of plaintiff and detained him from plaintiff 
during the remainder of the year. This suit was instituted 
April 27, 1857. The court gave. the following instruction: 
‘2. If the jury find for the plaintiff, then they will assess 
the value of the services of the slave from the time of the 
taking to the termination of the year for which said negro 
was hired, and any other damage that they find from the 
evidence has. resulted to plaintiff from such taking.” The 
jury found for plaintiff. 


Henderson, for appellants. 


I. No damages could be allowed for any detention since 
the commencement of this suit. (1 Harp. 276; 6 Pick. 
206; 1 Car. & Marsh. 431; 3 Jones, N. C. 215; 2 Bibb, 
215; 2 Gilm. 688; 3 Denio, 283; 2 Burr. 1077.) 


Jones §- Hayden, for respondent. 


I. The court correctly laid down the rule with respect to 
the measure of damages. (Sce Garth v. Everett, 16 Mo. 
490.) 


RICHARDSON, Judge, delivered the opinion of the court. 


_ No circumstances of aggravation are shown in this case, 
and the action is therefore to be regarded as one of trover in 
reference to the measure of damages; (Walker v. Borland, 
21 Mo. 289; Sedgwick on Dam. 558;) and in such cases 
the plaintiff is generally only entitled to recover the value of 
the property with interest. (Polk v. Allen, 19 Mo. 457.) If, 
however, the plaintiff has only a special property in the sub- 
ject of the action, the value of the goods is not always the 
measure of relief, and he can generally only recover com- 
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mensurate with the value of his interest, whatever it may be. 
Thus, if he, has an.estate for life or for a given number of 
years, the value of his interest will furnish the rule of com- 
pensation; (12S. & Mar. 228;) and in’ this case, as! the 
plaintiff had the right toe the possession and services of the 


_ Slave from the time he was taken away by the,.defendants to 


the end of that year, he ought to recover damages for the 
value of the services of the slave during the residue of the 
term. (Compton v. Martin, 5 Pick. 14; Hickok y, Buck, 
22 Verm. 149.) .In Compton v. Martin, the defendant hired 
to the plaintiff a. negro man for two years, but a few days 
after the slave was put into the possession of the plaintiff, he 
returned to his owner and was sold, so that the plaintiff was 
deprived of his services. In an action of trover, the plaintiff 
was allowed to recover the difference between the amount 
fixed as hire and the profits of the negro’s labor for two 
years. The defendant, in Hickok v. Buck, leased to the 
plaintiff a farm for one year and agreed to furnish a horse 
for the plaintiff to use upon the farm during the term. The 
horse was furnished, but was taken away by the defendant 
and sold before the expiration of the year. It was held that 
the plaintiff acquired a special property in the horse, and 
was entitled to recover, in an action of trover, damages for 
the. loss of the use of the horse for the remainder of the 
year. 

The first clause of the second instruction is equivalent to 
a declaration that the plaintiff could recover the value of his 
interest in the slave, and therefore properly prescribed the 
measure of damages. The instruction however goes further, 
and does not stop at laying down a rule that covers all the _ 
damages that the plaintiff was entitled to demand, but de- 
clares that he was entitled to recover for “other damage.” 
The latter clause of the instruction invited the jury into a 
field of indefinite boundaries, for it did not indicate the kind 
of damages, whether actual, remote, or speculative, whicli it 
was proper for them to consider and allow in addition to the 


-value of ‘the ‘plaintiff’s interest in the share; and as the first 











OCTOBER TERM, 1858. 383 





Twyman v. Twyman. 





part of the instruction embraced every element to be con- 
sidered in the estimate of damages, the latter part should 
have been omitted. 

The judgment will therefore be reversed and the cause re- 
manded ; Judge Napton concurring. Judge Scott not sitting. 


TwyMaNn, Appellant, v. Twyman, Respondent. 


1. After a husband or wife has been wronged in such a manner as would war- 
rant a divorce, if he or she voluntarily cohabits with the other party, it is 
a condonation of the offence. 

2. The admissions of a party to a proceeding for divorce are evidence against 
him, but alone they are not sufficient to warrant a decree; they must be 
supported by other evidence. 


Appeal from Monroe Circuit Court. 
Howell, for appellant. 
Scott, Judge, delivered the opinion of the court. 


The evidence in this case is not sufficient to warrant a 
divorce. The specific acts of misconduct alleged in the peti- 
tion, no doubt, if recent and supported by the necessary 
evidence, would, under our law, warrant a decree separating 
a wife from her husband. The main charges of cruelty al- 
leged in the petition occurred some years before the institu- 
tion of this suit, and there seems to have been a long cessa- 
tion of injurious conduct on the part of the husband. In 
the language of those who write on the subject of divorces, 


there is such a thing as condoning marital offences. After 


one of the married parties has been wronged in a way that 
would warrant a divorce, if he or she voluntarily cohabits 
with the other party it is a condonation of the offence. - How- 
ever, an offence pardoned in this way will revive upon a sub- 
sequent violation of the marital duties. Considering the evi- 
dence in the cause, the plaintiff must have been under some 











ST. LOUIS. 





Twyman v. Twyman. 





undue influence hostile to the defendant. Just before the 
beginning of this suit, she agreed to live with him if he would 
remove to the neighborhood of her friends. After he had in 
compliance with this understanding taken a portion of his 
goods to the house of his wife’s mother, his wife refused to 
see him any more and invited him to leave her mother’s, 
where she was then living, and where the goods removed had 
been temporarily left. 

None of the grounds relied on for a divorce are supported 
by any other evidence than the expressed and implied ad- 
missions of the defendant, made at a time and under circum- 
stances which show that, as his object was a reconciliation 
with his wife, he deemed it more advisable to acquiesce in 
her accusations than to alienate her by a contradiction of 
them. The chief witnesses, too, who testify to these admis- 
sions, seem to have been sent to the defendant to extract evi- 
dence by which the charges in the petition might be sustained, 
as the institution of this writ was simultaneous with the dis- 
closures made by the witnesses. Dr. Crow proves an admis- 
sion by the defendant that he had wronged his wife, but what 
those wrongs were does not appear ; though we may infer they 
were not very serious, as he states’in the same connection 
that the defendant informed him that he was not aware of the 
cause which induced his wife to leave him. It would be very 
unsafe to base a judgment on the evidence of Mrs. Davis, 
when we regard her feelings, the relationship between her 
and the plaintiff, and the suspicion, that arises from the cir- 
cumstances of the case, that she had an agency'‘in causing 
the alienation of feeling between the parties to this suit. She 
proves moreover nothing more than what she regarded as 
admissions by the defendant of the truth of the charges 
alleged against him. The admissions made, even if satisfac- 
torily proved, are made in such a way and under such cir- 
cumstances as fill the mind with mistrust in endeavoring to 
rest a decree for a divorce upon them. The admissions of a 
party in a proceeding for a divorce against him are evidence, 
but alone they are not made. the foundation of a decree. 
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They must be supported by other evidence. There may be 
cases in which the court may be satisfied that the confession 
is genuine and sincere, from the circumstances under which 
it is made and the manner in which it is used, the defence 
made and the mode of conducting it. (Holland v. Holland, 
2 Mass. 154; Betts v. Betts, 1 J.C. 197; Bishop on Divorce, 
305-8.) 

Although the appearances as to the relations between hus- 
band and wife are delusive, and neighbors and acquaintances 
may be deceived as to their real bearing to each other, yet 
it is singular that, if the treatment of the husband.-to his wife 
has been such and had been so long continued as would war- 
rant a divorce, none of the numerous witnesses who were 
examined by the defendant, some of whom were in a situa- 
tion to observe any ill-feeling, discovered any thing unbecom- 
ing a husband in the conduct of the defendant. The grand- 
father and grand-mother of the plaintiff, with whom (she 
being an orphan) she spent many years of her infancy, with 
whom she lived until her marriage, who made and received 
visits after the marriage, and who were on the most intimate 
and cordial terms with her, speak in the most favorable man- 
ner of the conduct of the defendant as a husband. As the 
plaintiff visited her grand-parents after her marriage, as she 
stood in relation to them both as a child and grand child, is 
it not remarkable that she did not disclose to them the 
wrongs which she endured. Other near relations.of the 
plaintiff, who were examined as witnesses for the defendant, 
testify in warm terms of approbation of his conduct as a 
husband. Indeed, taking all the circumstances of the case 
together, it seems that the conduct of the defendant has been 
reviewed under unfavorable circumstances, and, long after it 
was past and should have been forgotten, has now been 
brought against him to effect a divorce. 
Affirmed. The other judges concur. 
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PHILLIPS, Appellant, v. Riey, Respondent. 


1. A surety in a promissory note, who gives notice to the payee to commence 

‘suit forthwith against the principal, a non-resident of the state, is not ex- 
onerated from liability by a failure of such payee to commence suit within 
thirty days after such notice. (See R. C. 1855, p. 1454.) 


Appeal from New Madrid Circuit Court. 


The following is the notice referred to in the opinion of 
the court’: “‘ Sir—You are hereby required forthwith to com- 
mence ‘suit against Richard Phillips, principal in a certain 
note held by you, signed by said Phillips as principal and by 
the undersigned as security, dated 1st of February, 1855, 
and payable twelve months after date, for four thousand dol- 
lars, for value received. [Signed] Amos Riley.” 


U. Wright, for appellant. 


I. Notice by security to sue a principal who is a non-resi- 
dent of the state, may be disregarded by the creditor because 
not embraced by our statute. (18 Mo. 146; 7 Mo. 297. 
No extra-territorial activity can be imposed upon the cred- 
itor, nor within the state can any extraordinary process be 
exacted of him. The only right of the security is to hold 
the creditor to diligence according to the ‘ordinary course”’ 
of law. : 


S. T. §& A. D. Glover and R. 8S. Hart, for respondent, 
cited Indiana Laws, 1838, p. 234; 5 Blackf. 311; Ill. Stat. 
1856, p. 1083; 18 Ill. 249; 18 Ohio, 56; 2 Ky. Stat. 1834, 
p- 1441; 3 Dana, 160; 9 B. Monr. 482; 5 Leigh, 153; 17 ~ 
Mo. 399; 18 Mo. 140; 7 Mo. 297. 


RICHARDSON, Judge, delivered the opinion of the court. 


The plaintiff commenced a suit on the 21st of August, 
1857, on a promissory note, executed by Richard Phillips as 
principal, and the defendant Riley as his surety, for four 
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thousand dollars, due the 1st of February, 1856. There was 
no service on Phillips, and the plaintiff discontinued as to 
him, but the summons was served on the defendant the day 
it issued. The only defence set up was that the defendant 
on the 8th of July, 1857, had caused a notice to be served 
on the plaintiff requiring him to commence suit immediately 
against the principal in the note, and that he had neglected 
to commence suit within. thirty days after the notice. The 
case was tried by the court without a jury. The only evi- 
dence offered on either side was the note, the notice and 
service thereof, the summons in the cause, and the testimony 
of the defendant himself that the’ principal in the note was 
a non-resident of the state ; and on these facts judgment was 
rendered for the defendant. 

There is no conflict in the testimony, but a total absence 
of any proof whatever to support the judgment. The notice 
of the 8th July did not simply require the plaintiff to com- 
mence suit on the note, but that suit should be commenced 
against Richard Phillips, the principal, who was a non-resi- 
dent of the state. 'The defendant had no cause to complain 
that he was not sued sooner, and he could not by his notice 
compel the plaintiff to go out of the state to sue the princi- 
pal. (Hughes v. Gordon, 7 Mo. 297; Perry v. Barrett, 18 
Mo. 180.) There could be no dispute about the facts, for 
they are very few and simple, and the error of the court was 
clearly in the application of the law to the facts. 

We all agree in the law of the case and that the judgment 
was for the wrong party; but Judge Scott thinks that noth- 
ing was saved by the plaintiff to authorize the interference of 
this court. ‘Judge Napton concurring, the judgment will be 
reversed and the cause remanded. 
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Wier, Respondent, v. Rosert, Appellant. 


1. A sheriff's sale of real estate is within the statute of frauds, and a note or 
memorandum thereof in writing must be made to bind the parties. 

2. A memorandum made by a deputy sheriff and signed by him of a sale of 
one of several lots in a partition proceeding, in which Louis Robert and 
others were plaintiffs, and one B. T. Adams defendant, was as follows: 
“ Partition, Lands—Louis Robert v. B. T. Adams—Lot No. 11—274 80-100 

a.—Louis Robert—$10.50 per a.—$2,885,40.” Held, that this memorandum 
was sufficient to take the case out of the statute of frauds. 

8. The sheriff can, in such case, maintain an action in his own name against 
the purchaser for the purchase money, although the latter tied not have 
given a note therefor to the sheriff. 

4, Where a sale in partition proceedings is made and the land embraced in 
the suit is bid off by one of the parties, the purchaser can not, by any agree- 
ment with any of the parties to the suit with respect to the land and the 
payment of the purchase money, affect the right of the sheriff to collect of 
such purchaser his lawful fees or enough of the purchase money to pay the 
costs and the portions of the purchase money belonging to those parties, if 
any, who do not enter into any agreement in the nature of a release with 


the purchaser. 
Appeal from Jefferson Circuit Court. 


This was an action brought by the sheriff of Jefferson coun- 
ty to recover from Louis Robert the amount bid by him for a 
certain tract of land at a sale in a partition proceeding, in 
which said Robert and others were plaintiffs and B. T. Adams 
defendant. The defendant denied in his answer that a mem- 
orandum in writing of the alleged sale had been made by 
any one lawfully authorized. The defendant also set up that 
after said sale it was agreed between the plaintiff in said 
partition suit and the defendant therein, Adams, that the | 
latter should keep the land and compromise upon a price to 
be agreed upon; that Adams retained possession of said 
land; that plaintiff had not disturbed him, and was ready 
to carry out the agreement when Adams should require. 
This portion of the answer was stricken out on motion of 
plaintiff. The answer also set up that under the judgment 
in the partition proceeding defendant was entitled to one- 
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fifth of the purchase money. ‘The court refused to declare 
the law as follows, as asked by defendant: ‘‘ The contract, as 
set out in the petition and as shown by the proof, not being 
in writing, nor any note or memorandum thereof, signed by 
the defendant nor by some person by him lawfully authorized, 
is void, and the plaintiff can not recover.” 

The court found for plaintiff, and gave judgment against 
defendant for the amount bid by him with interest, &c. 


Whittelsey and Pipkin, for appellant. 

I. There was no sufficient memorandum of the sale, so as 
to give the sheriff a right to enforce a specific performance 
of the contract. A sheriff’s sale is within the statute of 
frauds. (2 Johns. 248; 8 Johns. 520, §47; 3 Blackf. 472; 
8 Blackf. 105; 8 Mo. 177; 2 Camp. 203; 5 B. & Ald. 333.) 
The terms of sale are not given. The lot bought is not suf- 
ficiently described. (3 Duer, 395; 1 Johns. 273 ; 14 Johns. 
15; 7 East, 558; 16 Wend. 130; 7 Mo. 389.) The sheriff 
can not maintain an action for specific performance of a con- 
tract for the purchase of real estate. He has no such pos- 
session nor interest as will authorize an action. (10 Johns. 
387.) The damages were excessive. The sheriff was enti- 
tled only to the interest he had— commissions and costs. 
One-fifth of the purchase money belonged to defendant. The 
court erred in striking out that portion of the answer setting 
up the agreement with Adams. (7 Mo. 569; 11 Mo. 659; 
20 Mo. 81.) 

Frissell and Green, for respondent. 

I. The statute of frauds does not apply to sheriff’s sales. 
If it does, the memorandum in this case is sufficient. Be- 
sides, the defendant does not. deny the sale to himself nor 
his bid. (See Smith on Contracts, 36; amet on Vend. 
138 ; Hilliard on Sales, 185.) 


Ricuarpson, Judge, delivered the opinion of the court. 


A sheriff’s sale of real estate is within the statute of frauds, 
and a note or memorandum thereof must be made to bind 
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the parties. (Evans v. Ashley, 8 Mo. 177:) We. think, 
however, that the memorandum made by the deputy sheriff 
in this case was sufficient for that purpose. ‘The deputy 
states that the sheriff handed to him the advertisement ‘and 
copy of the order of sale in the! partition suit of Robert v. 
Adams, and directed him to proceed with the sale; that he 
acted as clerk, and Johnson as auctioneer; that the adver- 
tisement was first read and then the land was put up in 
parcels, and as it was struck off he immediately wrote on a 
memorandum the number of the lot sold, the name of the 
purchaser, and the amount of the bid. The memorandum 
was produced, and at the.caption was written, “ Partition, 
Lands. Louis Robert v. B. T. Adams.” Then follows the 
number. of the lot, the quantity it- contains, the purchaser’s 
name, the price per acre, and the aggregate; for example: 
“Lot No. 11—274 80-100 a.—Louis Robert—$10.50 per 
a.— $2,885.40.” . The title of the partition suit being placed 
at the head of the memorandum of the sale connected the 
papers in that case with the memorandum, for the purposes 
of this inquiry, as perfectly as if they had been -specially re- 
ferred to and. made a part of it; and therefore it. was not 
necessary. to resort to parol evidence in order to connect other 
papers with it, to show the agreement of the parties and to 
establish a valid contract. 

The sheriff was the agent appointed by law to make the 
sale ordered in the partition suit, and it was his duty to col- 
lect the purchase money and pay it over to the parties 
respectively entitled to it. If the defendant had complied 
with the terms of the sale, his note for the deferred payment 
would have been executed to the sheriff, (R. C. 1855, p. 
p-. 1116, § 85,) which he could have collected by suit in his 
own name. This suit is not a proceeding to enforce the 
specific performance of a contract, but is simply an action of - 
assumpsit for land sold ; and, as the plaintiff was the trustee 
of an express trust created by law and the judgment in the 
partition suit, we see no reason why he can not maintain this 
action: For the fact that the defendant failed to give his 
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note, as it was his duty to do, can not affect the right of the 
sheriff to sue him for the purchase money. 

It seems that the defendant was entitled to four-twentieths 
and Adams to fifteen-twentieths of the proceeds of the sale 
in partition suit, so that thé two together were entitled to 
nineteen-twentieths. The defendant set up in his answer 
that after the sale there was an agreement between him and 
Adams by which it was agreed that the latter was to take the 
land on terms to be afterwards agreed on between them. 
Now they could not by an outside arrangement between 
themselves affect the right of the sheriff to his lawful fees or 
the right to collect enough to pay all the costs and the por- 
tion coming to the parties entitled to one-twentieth of the 
proceeds; but they had a right to do what they pleased with 
nineteen-twentieths less the costs; and it would be very un- 
necessary to compel the defendant to pay the whole of the 
purchase money after the others had surrendered their right 


to it, and when nearly all of it would be immediately paid 
back to him. 


It was not necessary that the answer should aver that the 
agreement with Adams was in writing, for the statute has 
not changed the common law mode of declaring, and a writ- 
ing could be given in evidence in support of the averment 
sufficient to take the case out of the statute. If then the 
defendant can show a valid agreement with Adams that will 
silence his claim against the sheriff for any part of the pur- 
chase money, the defendant ought not to be compelled to pay 
the portion represented by Adams. But if. the contract, 
when proved, will not operate as a release by Adams for any 
share of the purchase money, it will not avail the defendant 
in this action. 

We think, then, that the court erred in striking out a part 
of the defendant’s answer, and for the reasons already given 
the judgment ought not to have included all of the four- 
twentieths which belonged to the defendant. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 
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Ho.rzciaw et al., Defendants in Error, v. Durr et al., 
Plaintiffs in Error. 


1. The liability of warehousemen and forwarding agents is different from 
that of common carriers ; they are responsible only for losses occasioned 
by their fault or negligence. 


_Error to Hannibal Court of Common Pleas. 


The facts sufficiently appear in the opinion of the court. 
Lamb & Lakenan, for plaintiffs in error. 


I. From the plaintiffs’ own testimony defendants were only 
shown to be carriers.of persons and property on the Hannibal 
and St. Joseph Railroad. They carried upon no other thor- 
oughfare. They were not in the habit of shipping their 
freight on board of steamboats or of storing it at Hannibal. 
Defendants were not common carriers. They were not re- 
sponsible as common carriers for the loss in question. They 
transported the hemp safely to Hannibal. (See Story on 
Bail. § 546, 446; 4 Term R. 581.) The defendants had a 
right to exempt themselves from liability as common carriers. 
They did so by giving notice. (13 Barb. 358 ; Sto. on Bail. 
§ 549; 2 Kent, Comm. 605; 2 Camp. 415; 3 B. & C. 606; 
6 How. 382; 2 Comst. 204.) 


Dryden, for defendants in error. 


I. A carrier can not limit his common law liability by the 
publication of a notice such as is relied on in this case. (6 
How. 382; Sto..on Bail. § 570, 571; see 2 Hill, 628; 19 
Wend. 240; 19 Wend. 272.) 


RicHarpson, Judge, delivered the opinion of the court. 


The defendants were the contractors for the construction 
of the Hannibal and St. Joseph Railroad, and used so much 
of the road as was finished in running cars for transporting 
materials for the work and in carrying passengers and freight 
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for compensation.’ They caused notices to be published and 
posted at the stations on the line of the road—which were 
seen by the plaintiffs before they made the shipments that led 
to this controversy—to te effect that they proposed, for the 
convenience of citizens along the road, to transport persons 
and the articles of merchandise therein named upon certain 
conditions, which should become a part of all contracts for 
transporting persons and property, to-wit: Ist, that they did 
not assume the position of common carriers, and would not 
be subject to any responsibility as such; 2d, that they would 
not be responsible for any loss or injury which might result 
from accidents to the trains, detention, exposure to the 
weather, or any other cause; 3d, that the owner must re- 
ceive his goods on the arrival of the cars at the place of 
delivery ; and, 4th, that as store-houses had not been pro- 
vided at the stations on the road, they could not take care of 
property after its arrival at the place of destination, and 
therefore reserved the right, in case the owner should not be 
present to receive his property, to store it, subject to the 
charges for transportation, at the owner’s risk and cost for 
drayage and storage. On the 1st and 2d September, 1856, 
the plaintiffs delivered to the defendants at the Palmyra 
dépét two lots of hemp, in good order, which they agreed, in 
consideration of a reasonable reward to be paid by the plain- 
tiffs, to carry safely to the Mississippi river (at Hannibal) and 
there to be safely delivered on board of a steamboat for the 
purpose of being carried to St. Louis. When the hemp ar- 
rived at Hannibal it was removed from the cars and deposi- 
ted on the levee in front of the steamboat landing, and 
whilst lying there awaiting a boat, being insufficiently pro- 
tected, was injured by rain. The defendants had no ware- 
house at Hannibal for storing freight, except a building fif- 
teen by forty feet, which was sometimes used for that pur 
pose ; but a portion of it was occupied as a machine shop, in 
which a steam engine was in operation. It appeared how- 
ever that there were warehouses in Hannibal, owned by dif- 
ferent commission merchants, sufficient to have stored the 
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hemp, distant four or five hundred yards from the terminus 
of the road. The court instructed the jury that the defen- 
dants were common carriers ; that they could not limit their 
common law liability as such by a general notice to the pub- 
lic, and that they were liable for any injury to the hemp from 
the time they received it until they delivered it on a steam- 
boat. to be carried to St. Louis. 

It is not necessary for us, in the decision of this case, to 
determine the legal effect of the notice which the defendants 
gave the public, nor whether they were common carriers, for, 
whether they were such or not, the notice would not excuse 
them from loss occasioned by their negligence or want of or- 
dinary care, and beyond that, in this case, they are not liable. 
Assuming, however, that they were common carriers, the 
fair construction of the contract is that they undertook to 
carry the hemp safely to the terminus of the railroad, and 
there to deliver it on board of a steamboat to be transported 
to St. Louis; and the contract subjected them to the liability 
of common carriers until the hemp reached the point where 
it left the road, and then to the liability of forwarders for 
storage and delivery to a steamboat. (Pierce Railroad Law, 
451.) Both duties were embraced in one contract for hire, 
and, although there was no separate charge for taking care 
of the hemp after it reached Hannibal, and for shipping. it to 
St. Louis, yet the freight, which the plaintiffs were bound to 
pay, covered the compensation for the whole services, for 
the storage and forwarding.as well as for the carriage. The 
contract imposes distinct: duties, for a failure in which the 
defendants were subjected to two separate liabilities in dif- 
ferent degrees of responsibility ; first, that of common car- 
riers, and next, that of warehousemen and forwarding agents. 
(Sto. Bail. § 446.) As common carriers they were, to a cer- 
tain extent, insurers of the hemp as long as it was in tran- 
situ, subject’ only to the exceptions which will excuse a 
delivery, arising either from the act of God or from the pub- 
lic enemies. . But after the hemp reached the terminus of the 
road and was removed from the cars, a different and less 
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onerous obligation was assumed, and they became liable as 
warehousemen. and forwarding agents, and as such were only 
bound to take reasonable care of the property, and were 
only answerable for losses occasioned by their fault or neg- 
ligence. .This principle has a familiar illustration in the 
leading case of Garside v. Treat & Mersey Nav. Co., 4 Term 
R. 581. The defendants in that case, who were common 
carriers between Stour-point and Manchester, undertook to 
carry goods from the former place to the latter, and to for- 
ward them from thence to Stockport. When the goods ar- 
rived at Manchester there was no Stockport carrier there at 
the time by whom. they could be sent on, and they were de- 
posited in the defendant’s warehouse to await an opportunity 
of being sent to the place of destination by the Stockport 
carrier, but before an opportunity occurred they were de- 
stroyed by an. accidental fire. It was held that the carrier 
was not liable, because his obligation as carrier had ceased, 
and that of warehouseman had commenced before the loss. 

It was the duty of the defendants to exercise ordinary care, 
skill and diligence in preserving the hemp after it was taken 
from the cars; and in determining what is reasonable care, 
the nature of the commodity, its liability to injury from ex- 
posure to rain, the kind of weather at the time it arrived, 
the usual mode of storing or piling on the levee, and the 
ordinary manner of protecting such property out of doors, 
are circumstances to be considered by the jury; for what 
would be deemed ordinary care in reference to lead, pig- 
iron, or other articles of commerce not easily injured by 
exposure, would be gross negligence in reference to flour, 
grain, hemp or other produce affected by dampness and re- 
quiring greater attention. When the plaintiffs delivered the 
hemp to the defendants, they had a right to expect that they 
would deal with it in good faith and take reasonable care of 
it, and they must answer for any loss the plaintiffs have sus- 
tained for the want of ordinary care on their part. 

The other judges concurring, the judgment will be re- 
versed and the cause remanded. 
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HANNIBAL, RauLs County anD Paris PLANK Roap Company, 
Appellant, v. Ropinson, Respondent. | 


1. Under the revised’ code of 1845, °a justice of the peace could set aside a 
nonsuit only in case it was rendered on account of the absence of the plain- 
tiff at the time appointed for trial ; if a justice should render a judgment 
of nonsuit and dismiss a cause for the alleged reason that the plaintiff had 
not filed with him the instrument of writing on which the suit was founded, 
no motion to set aside such nonsuit would be necessary to entitle the plain- 
tiff to an appeal. 

2. The seventh section of the second article of the act regulating proceedings 
in justices’ courts (R. C. 1845, p. 638) did not, in a suit to recover the 
balance alleged to be due on a subscription to the capital stock of a plank 
road company organized under the act of February 27, 1851, (Sess. Acts, 
1851, p. 259,) require the filing of the original articles of association execu- 
ted by defendant and others for the purpose of organizing the company. 


Appeal from Ralls Circuit Court. 


Porter & Harrison, for appellant. 


I. No motion to set aside the dismissal was necessary. The 
clause of the statute requiring the filing with the justice of 
any paper on which the suit is founded before any process 
issues is merely directory. (6 Mo. 516.) By the by-laws 
the original articles of association had to be kept by the 
secretary for the use of the members. 


W. E. Cooke and Vanswearingen, for respondents. 
RICHARDSON, J udge, delivered the opinion of the court. 


The plaintiff filed (July 14, 1854) an account against the 
defendant for the balance due on his subscription to the capi- 
tal stock of the Plank Road Company. At the trial before 
the justice both parties appeared, and on the defendant’s 
motion the cause was dismissed because the plaintiff had not 
filed the original articles of association on which the liability 
of the defendant arose. The plaintiff thereupon appealed 
to the circuit court. ‘In that court the defendant moved to 




















OCTOBER TERM, 1858. 


Hannibal, Ralls Co. and Paris Plank Road Co. v. Robinson. 








dismiss the appeal because the plaintiff had not applied to the 
justice to set aside the nonsuit, and because an appeal will not 
lie from a judgment of nonsuit before a justice unless a motion 
is first made to set it aside. The defendant also renewed the 
motion to dismiss the suit that had been made and sustained 
by the justice. Both motions were sustained. Pending these 
motions, the plaintiff filed the original articles of association 
purporting to be signed by the defendant and many other 
persons, from which it appears that the instrument was ex- 
ecuted for the purpose of organizing a corporation for the 
construction of a plank road between designated points, pur- 
suant to the provisions of an act of the general assembly 
entitled “‘ An act to authorize the formation of associations 
to construct plank roads and macadamized roads,” approved 
27th February, 1851. (Sess. Acts, 1851, p. 259.) This 
paper shows the objects of the association, the respective 
sums agreed to be paid by the stockholders thereto, and in 
all particulars seems to conform to the requirements of the 
second section of the act. The plaintiff also filed the by- 
laws of the association, which require among other things 
that the secretary shall carefully keep and preserve all books 
and papers belonging to the company, subject at all times to 
the inspection of any stockholder. 

The record presents only two questions, which are, /irsé, 
was it necessary for the plaintiff to move to set the judgment 
of nonsuit aside before the appeal was taken ; and, second, 
was it necessary that the original articles of association 
should be filed with the justice at the commencement of the 
suit. 

In suits in justices’ courts, if the plaintiff fail to appear in 
person or by agent, the justice is required to render judg- 
ment of nonsuit against him with costs, unless the action is 
founded on an instrument of writing purporting to have been 
executed by the other party and the demand is liquidated. 
So also judgments by default may be rendered against the 
defendant if he fail to appear, and such judgments of nonsuit 
and by default may be set aside by the parties for good cause 
26—VOL. XXVII. 
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shown, provided application is made for that purpose within 
ten days after the rendition of the judgment. (R. C. 1845, p. 
651, §7,8,9and10.) And it has been often decided that an 
appeal can not be prosecuted from a judgment of nonsuit ren- 
dered because the plaintiff failed to appear, or by default, un- 
less an application to set it aside is first made in due time to 
the justice and overruled. But a justice of the peace has no 
general power to set aside verdicts, and can only grant new 
trials in cases provided for by the statute; and as he can not 
set aside a judgment of nonsuit unless it was rendered on ac- 
count of the absence of the plaintiff, it would be useless to 
require a plaintiff, nonsuited for any other reason, to ask the 
justice to set aside a judgment over which he has no control. 
The judgment in this case was not a nonsuit within the mean- 
ing of the ninth section of the act referred to, and therefore, 
as the justice had no power to set it aside, the plaintiff was 
not bound, as a preliminary to the right of appeal, to move 
the justice to set it aside. 

The section of the statute which provides that “ whenever 
any suit shall be founded on any instrument. of writing pur- 
porting to have been executed by the defendant, such instru- 
ment shall be filed with the justice before any process shall 
be issued in the suit,” does not apply to a case like this. 
The instrument on which the liability of the defendant arose 
was the organic act of the company, and by the by-laws of 
the corporation of which he was a member was required to 
be kept by the secretary subject to the inspection of the 
stockholders. It contains the names of all the stockholders ; 
and if it be, as the defendant contends, that this paper must 
be filed in a suit against any delinquent and remain with the 
court or justice during the pendency of the litigation, then 
but one suit can be prosecuted at the same time, and that 
one might be so long in court that an action against other 
delinquent subscribers would be barred by limitation. Very 
often all the original subscriptions to the stock of a corpora- 
tion are made in one large book, containing other matter of 
daily use to the company, and to require such a book to be 
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filed in a suit would not only cause great inconvenience to 
the business of a corporation, but would practically deny it 
the process of the law to inforce the collection of its de- 
mands. The subscribers to the stock may reside in different 
parts of the state, and if many of them refused to pay the 
calls.on their stock, the life of the corporation might expire 
before every delinquent could be sued. The statute ought 
not to receive a construction which would work such public 
inconvenience, when a more liberal view will subserve all the 
purposes of justice, and injure no one. If the defence puts 
in issue the execution of the paper, it will be time enough to 
produce the original. 

Judge Napton concurring, the judgment will be reversed 
and the cause remanded. Judge Scott not sitting. 


—_+286oer-—— 


MITCHELL, Respondent, WILLIAMS, Appellant. 


1. An action on a guardian’s bond must be brought in the name of the state. 

2. In an action on a guardian’s bond the settlements and allowances of the 
guardian in the probate court are conclusive upon the ward. 

8. An equitable proceeding to set aside allowances of a probate court in favor 
of a guardian can only be sustained by proof that the allowances were 
fraudulently procured by such guardian. 


Appeai from Jefferson Circuit Court. 


Noell, for appellant. 


I. When county courts make allowances to guardians, 
these adjudications are conclusive unless attacked and set 
aside in a proper proceeding on the ground of fraud in ob- 
taining them. No fraud was shown or found in this case, 
The statute of limitations also is a bar to the present pro- 
ceedings. The cause of action, if any, accrued more than 
five years previous to the commencement of this suit. The 
finding is defective on this point. (Jones v. Brinker, 20 Mo. 
87 ; 20 Mo. 530.) 
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T. C. Johnson, for respondent. 


I. The facts are admitted to be correctly found ; there was 
no motion of review as to them. (18 Mo. 201, 254; 17 
Mo. 553.) The suit is not barred by the statute of limita- 
tions. It was in proof that the fraud was not discovered 
until six months before the bringing of the suit. 


RicHaRDSON, Judge, delivered the opinion of the court. 


The petition states that the defendant was appointed in 
1838 guardian of the person and property of the plaintiff, 
and executed a bond conditioned for the faithful discharge of 
his duty. It alleges that he did not faithfully perform the 
duties of his office, and proceeds to assign many breaches, 
which are chiefly that he fraudulently made false charges 
against the plaintiff, and fraudulently omitted to make pro- 
per charges against himself in his settlements with the county 
court. The defendant denied every allegation of fraud and 
insisted that his settlements were conclusive on the plaintiff. 
He also set up a settlement he had made with the plaintiff, 
and relied on the statute of limitations. The suit was com- 
menced under the act of 1849, and the case being tried with- 
out ajury, the facts were found by the court, on which the 
judgment was rendered. 

There is some doubt whether the action is on the bond, or 
whether it is a proceeding to set aside the allowances and 
settlements in the county court and to surcharge and falsify 
the defendant’s accouats. If the suit is on the bond it can 
not be maintained, because it is not in the name of the state, 
(Sickles v. McManus, 26 Mo. 28,) and because in that form 
of action the settlements of the guardian are conclusive. 
(State, to use of Tourville, v. Roland, 23 Mo. 95.) But, 
treating it as of the nature of an equity proceeding to set 
aside the allowances and settlements in the county court on 
the ground that they were fraudulently procured, it would of 
course be necessary to establish by proof the charge of fraud 
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judgments. (Jones v. Brinker, 20 Mo. 87.) The court finds 
that the settlements were not correct; that the defendant 
obtained allowances which he was not entitled to, and that 
he ought to be charged with items omitted in his settlements; 
but it is not found that the allowances or settlements were 
procured by fraud, and for that reason the judgment must be 
reversed. 

The facts are not sufficiently set out in the record for us 
to determine whether the action is barred by limitation. It 
does not appear when the guardian made his final settlement, 
nor when the plaintiff became of full age. But it may be 
remarked that there is nothing in Mr. Pipkin’s testimony to 
establish the starting point for the running of the statute of 
limitations, for it is not seen that he made any discovery of 
fraud which the accounts in the clerk’s office would not have 
disclosed to the plaintiff if he had taken the pains to exam- 
ine them. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 





Hickman e¢ al., Plaintiffs in Error, v. KUNKLE, Defendant 
in Error. 


1. In suits in justices’ courts, as well as in suits in the superior courts, the 
defendant, in order to impose upon the plaintiff the necessity of proving 
the execution of an instrument sued on, must deny its execution under 
oath. 

2. A promissory note given by one partner in the name of the firm is binding, 
prima facie, upon all the partners; if the note be given for the individual 
debt of the partner executing the same, or for an indebtedness created in 
relation to a matter known to be foreign to the business of the partnership, 
the partnership is not bound. It devolves upon the partners, in order to 
escape liability, to show these facts. 


Appeal from Hannibal Court of Common Pleas. 


Porter and Harrison, for plaintiffs in error. 
I. Prima facie the note was binding on the partnership. 
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The burden of showing a want of authority rests upon the 
defendant. (Story on Part. § 133.) The execution of the 
note by Webb in the name of the firm was admitted. 


Napton, J udge, delivered the opinion of the court. 


This action was originally before the recorder of Hannibal, 
who was acting as a justice of the peace, but it was subse- 
quently tried in the Hannibal court of common pleas. The 
suit was upon a negotiable promissory note for seventy-one 
dollars and forty-two cents, executed, in the name of Webb 
& Kunkle, partners in a livery stable, to the plaintiffs, who 
dealt in stoves, tin-ware, &c. Upon the trial, the plaintiffs 
offered to read the note in evidence, but the defendant stated, 
ore tenus, that the note was executed by Webb on his own 
private account and without the knowledge or consent of de- 
fendant, and he objected to reading the note without proof 
that he (defendant) had assented to the execution of it, or 
without proof that it was given in a transaction embraced 
within the scope of the partnership business. No such proof 
being in the first instance proposed by the plaintiff, the note 
was excluded and the plaintiff took a nonsuit, and after- 
wards moved to set aside the same; upon overruling which 
the case is brought here. 

Although our statute, which requires a defendant in the 
superior courts to deny the execution of an instrument sued 
on by answer or plea sworn to in order to impose upon the 
plaintiff the necessity of proving its execution, has never been 
expressly enacted in reference to proceedings before justi- 
ces, yet, as early as 1826, the court held that a note or bond 
sued on and filed before a justice could be read in evi- 
dence without proof of its execution unless the defendant 
would declare, ore tenus, that it was not his deed, and would 
swear to the fact; (Kennerly v. Weed, 1 Mo. 673;) and 
such is believed to have been the practice ever since. 

In relation to the principle or rule upon which the plain- 
tiffs seem to have been nonsuited, the court of common pleas 
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was also in error. Prima facie, a note given by a partner in 
the name of the firm binds all the parners. If the note be 
given for a preéxisting debt [of one partner], the partner- 
ship is not liable unless the creditor shows that it was ex- 
pressly or impliedly sanctioned by the firm. The reason for 
this-is, that the very nature of the transaction is such as to 
show prima facie a fraud in the creditor. He can not be 
ignorant that the debt is an individual one, and if he expects 
to hold the partnership responsible, he must show facts or 
circumstances to remove the imputation which the very 
character of the transaction throws upon him. Upon the 
same principle and for the same reason, where there is no 
preéxisting debt, but the creditor takes from an individual 
partner a note for an indebtedness created in relation to a 
matter totally foreign to the business of the partnership, the 
partnership is not bound ; for if the transaction be outside 
of the usual course of the partnership business, that circum- 
stance alone is sufficient to advise the creditor that the liabil- 
ity is an individual and not a partnership debt, or, at all 
events, to put him on inquiry. But in this class of cases, as 
the question whether a transaction is outside of the partner- 
ship business or not is necessarily a question of fact, and a 
question which the defendant partners can easily answer by 
proof, and upon which their knowledge is necessarily more 
complete than the information of others, in cases of doubt it 
devolves upon them to show that the debt was contracted in 
a transaction entirely foreign to their business. Prima facie 
the debt is a partnership debt, as the partnership name is 
signed ; and, although it is signed by one partner in the name 
of the firm, yet this is a general power he has in relation to 
affairs properly connected with or growing out of the part- 
nership business, and it will so be presumed to be until the 
contrary be shown. If, for instance, as in this case, an arti- 
cle of commerce is sold to a member of a partnership, who 
gives the partnership note therefor, unless the very nature of 
the trade necessarily indicates that it can have no reference 
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at all to the business of the partnership, it can not with any 
propriety be said that the creditor has constructive notice 
that he is dealing with the partner on his individual account, 
and the liability of the firm in all these cases depends alto- 
gether upon the fact of notice, express or implied. 

This matter is clearly explained by Chancellor Kent in a 
few words: “ All partnerships are more or less limited. 
There is none that embraces, at the same time, every branch 
of business ; and when a person deals with one of the part- 
ners in a matter not within the scope of the partnership, the 
intendment of the law will be, unless there be circumstances 
or proof in the case to destroy the presumption, that he 
deals with him on his private account, notwithstanding the 
partnership name be assumed. The conclusion is otherwise 
if the subject matter of the contract was consistent with the 
partnership business ; and the defendant would be bound to 
show that the contract was out of the course of the partner- 
ship dealings.” (38 Kent, C. § 43.) Whether the subject 
matter of the contract is consistent with the partnership 
business is a question of fact, and if it be doubtful, it lies 
upon the partners to show first how it is. The intendment 
of law is that the note was given in the regular course of 
dealing, until the contrary is shown by the defendant. 
(Doly v. Bates, 11 Johns. 544.) 

It is impossible to draw the conclusion in this case, from 
the mere facts stated in the bill of exceptions, that the pur- 
chase for which the note sued on was given necessarily was 
outside of the business in which the defendant was en- 
gaged. A purchase of fifty or a hundred stoves, or a large 
stock of miscellaneous tin-ware, would no doubt very clearly 
be outside of the business of livery stable keeping, in which 
defendant was engaged; but a livery stable might need one 
or more stoves for heating the offices usually connected with 
such establishments, and tin-ware might be necessary or use- 
ful about the building, for aught that appears. The true 
character of the transaction is not explained, and it was the 




















OCTOBER TERM, 1858. 





McDonald v. Schneider. 





business of the defendant to do so in the first instance, and 
not of the plaintiffs. 

Judgment reversed and remanded; Judge Richardson 
concurring. Judge Scott absent. 


McDona.p, Plaintiff in Error, v. Scunerper, Defendant in 
Errror. 


1. Under the act of December 22, 1824, (R. C. 1825, p. 211,) the trustees of 
the town of St. Charles had power to lease the common of the town. 

2. Itis not sufficient to invalidate such a lease that it was executed in the 
name of the trustees of the town and not in the name of “ The inhabitants 
of the town of St. Charles’”—the corporate name of the town. 

8. In order that a defendant may defeat a recovery in an action of ejectment 
by showing an outstanding title in a third person, such outstanding title so 
set up must be a present, subsisting and operative title, such an one as the 
owner thereof could recover on if he were asserting it in an action. 

4. Possession of land is presumed to be in the true owner. Being presumed to 
be in the possession of the whole, another entering upon him, whether under 
color of title or not, can acquire title as against him, under the statute of 
limitations, only to such portion as is actually occupied by him for twenty 
years adversely to the true ewner; he is confined to his actual adverse 
possession, and the burden is on him to show such actual adverse possession 
and its extent. 


Error to St. Charles Circuit Court. 


This was an action of ejectment to recover a portion of lot 
numbered 24, in block 8,in St. Charlescommon. The plain- 
tiff claimed, under the town of St. Charles, a leasehold in- 
terest in the premises in controversy for 999 years. In sup- 
port of his titke—after showing that the land sought to be 
recovered was embraced within the United States survey, 
approved in 1854, of the outboundary lines of the town of 
St. Charles, including the common confirmed to said town by 
the act of Congress of June 13, 1812—adduced in evidence, 
against the objection of defendant, a lease for 999 years, da- 
ted June 18, 1831, to one Wardlaw. This deed of lease is 
executed in the name of the trustees of the town of St. 
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Charles, and is signed by the clerk of the board of trustees, 
and has the corporate seal attached by him. It.seems to 
have been first issued in favor of one James B. Bradley, 
whose name appears to have been afterwards obliterated, and 
the name of Wardlaw to have been substituted under an 
order of the board of trustees to that effect. On the 19th 
of September, 1834, said Wardlaw assigned said lease to 
Pleasant Gordon, who assigned the same to one Orrick, who 
made an assignment to the plaintiff. On the 22d of March, 
1839, the board of trustees, by a deed of lease executed in 
the same manner as the first, again leased said lot to plain- 
tiff. Plaintiff and those under whom he claims have paid 
the rent reserved. 

The defendant claims title in right of his wife to the prem- 
ises in controversy as being a portion of the north-east frac- 
tional quarter of section four, township 46 north, range 4 
east. This fractional quarter section overlaps in part the 
south-west corner of the common of St. Charles. It was 
entered in the office of the register April 30, 1832. The 
patent is dated September 2, 1835. The evidence showed 
that plaintiff and those under whom he claims had been in 
possession of lot No. 24 from the date of the lease to Ward- 
law, and that defendant had been in possession of fractional 
quarter section four from about the time of the entry there- 
of; but the testimony with respect to the actual occupancy 
of the overlapping portions of the two tracts was conflict- 
ing. The testimony showed that Bradley, soon after the 
date of the deed of June 18, 1831, left St. Charles, and that 
he never took possession of the said lot No. 24. 

Numerous instructions were given and refused ; the fol- 
lowing embrace those referred to in the opinion of the court, 
which were given at the instance of the defendant: “2. The 
jury are also instructed that if they believe from the evi- 
dence in the cause that the lease aforesaid [that of June 18, 
1831,] was executed and delivered to the said James B. 
Bradley by the board of trustees of the town of St. Charles, 
the legal effect of said lease was to divest, for the period of 
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time mentioned in said lease, whatever title the town of St. 
Charles had in and to the premises therein mentioned, and 
that the title thus divested could not, during the term of 
said lease, be revested in said corporation, except by a re-con- 
veyance in writing by said Bradley, or his assignee, to said 
corporation, or by a judicial decree of some court of compe- 
tent jurisdiction; and there is no legal evidence either of 
such reconveyance or decree. 3. If the jury find from the 
evidence in the cause that Augusta Boschet, alias Lively, on 
the 30th day of April, 1832, entered at the land office of the 
United States, at St. Louis, the north-east fractional quarter 
of section 4, township 46 north, range 4 east; that the de- 
fendant afterwards, in the year 1832, married said Augusta, 
and in virtue of said entry at the land office aforesaid, 
entered in said year upon a part of the said fractional quar- 
ter section, claiming title to the whole, erected a dwelling- 
house thereon, and cleared, put under fence and cultivated 
a part thereof, and openly resided upon the same, and openly 
cultivated parts thereof continuously for the period of twenty 
years next before the institution of this suit ; and the jury 
shall also find from the evidence that the land in controversy 
is included within the limits of said fractional quarter sec- 
tion, they will render their verdict for the defendant for such 
parts of said quarter section now in dispute as the said de- 
fendant held and occupied as aforesaid, unless they shall 
also find from the evidence that the land in controversy was, 
within the said twenty years, in the actual open adverse pos- 
session of another. 4. The jury are further instructed that 
if they find from the evidence in the cause that the lease 
bearing date June 18, 1831, read in evidence, was by the 
board of trustees of the town of St. Charles executed and 
delivered to said James B. Bradley by the said board or 
their agent ; and afterwards, during the continuance of the 
term specified in said lease, the said board of trustees order- 
ed their clerk to erase the name of said Bradley from said 
lease and insert the name of Hugh H. Wardlaw instead, and 
their clerk obeyed said order, and made the erasure in the 














408 ST. LOUIS. 





McDonald v. Schneider. 





absence of said Bradley, and without his knowledge; and 
the said board of trustees caused the said lease, after the said 
erasure, to be delivered to the said Wardlaw, such alteration 
and delivery was an illegal and unauthorized spoliation of 
the lease, which did not destroy or affect the right of Brad- 
ley to the lease as a muniment of his title to the premises 
conveyed by it, nor vest in said Wardlaw any title to said 
premises, nor enable him to assign the same to Gordon; and 
in case the jury find the fact of erasure as specified in this 
instruction, they will render a verdict for the defendant. 5. 
The defendant asks the court to instruct the jury that upon 
the case made by the plaintiff, he can not recover in this 
action.” 

The plaintiff took a nonsuit with leave, &. 


Weils and Krekel, for plaintiff in error. 


I. The trustees had power to lease the commons. (R. C. 
1825, p. 766; 2 Terr. Laws, 296, 410; Sess. Acts, 1837, p. 
306.) Misnomer does not invalidate. (Grant on Corp. 65; 
Angell & Ames on Corp. p. 78, 194, 584; 2 Kent Com. 292; 
19 Mo. 613.) The corporation has recognized the validity 
of the lease by renewing it and collecting rents. 

II. Plaintiff’s entering on part of lot 24 in 1833 stopped 
the statute from running. (5 Litt. 89, 90; 4 Barr, 254.) 
The defendant is limited to the possession he had twenty 
years prior to the bringing of this suit. (5 Dana, 65; 1 
Hill, 185; 2 Harr. & Jo. 380; 10 Mo. 769; 20 Penn. 32; 
2 Bibb, 508; Angell on Limitation, 432, 443.) The defen- 
dant must show the extent and boundary of his possession. 

III. Bradley could not recover on the title set up as out- 
standing in him. It was barred by the statute of limita- 
tions. It is not a living subsisting title. (1 Mary. 234; 2 
Har. & Jo. 125; 1 Swan, 519; 3 Johns. 386; 18 Mo. 522; 
6 Pet. 302; 9 Yerg. 325; 4 Johns. 202.) The instructions 
given for the defendant were erroneous. 


U, Wright, for defendant in error. 
I. Plaintiff’s case failed upon his own showing. The proof 
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was that the title was in another. (R. C. 806; 19 Mo. 
132; 1 Parsons on Contr. 118; Angell & Ames on Corp. 
293 ; 12 Wheat. 64; 6 Peters, 452; Comb’s case, 9 Co. 76, 
b.; 11 Mo. 209; 4 Bac. Abr. 140; 16 Mo. 42; 2 Cush. 
337; Story on Agency, 147; 1 Amer. Lea. Cas. 597.) 


Scorn, Judge, delivered the opinion of the court. 


We do not see the force of the objections to the deed of 
of lease made by the trustees of the town of St. Charles to 
Wardlaw. It is under the seal of the corporation. The 
common seal is proved. It is also shown that it was affixed 
by the clerk of the board of trustees, who was authorized 
thereunto by ordinance. The attesting clause is nearly in 
the language required by law. (Angell & Ames, § 225.) 
The town of St. Charles was incorporated by an order of the 
county court of the county of St. Charles in 1830, in pur- 
suance to the provisions of the act of the legislature approved 
January 26th, 1825. Under this act, and the act of Decem- 
ber 22d, 1824, concerning commons, it was supposed that 
the town had authority to lease her commons, and she did 
actually lease portions of them. Being in the exercise of 
this right, when the act of 28th December, 1832, respect- 
ing the commons of St. Charles, and the act of 27th Jan- 
uary, 1837, incorporating the town, were passed, the two 
first sections of the former and the 9th section of the latter 
of these acts must be regarded as a recognition of the valid- 
ity of the powers previously exercised in relation to the com- 
mons. But where is the utility of such an objection, as the 
town recognizes the validity of the leases she has granted ? 
At most, it could only render a change in the style of the 
suit necessary. St. Charles could sue in her own name. 
Those going in under void leases would be regarded as ten- 
ants at will. Their occupation or possession would enure to 
the benefit of the town on a question as to the propriety of 
the application of the statute of limitations. (Murray v. 
Armstrong, 11 Mo. 209.) 
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We are told that as early as the time of Lord Coke an at- 
tempt by a corporation to set aside a grant for a misnomer 
was severely censured. The. act under which St. Charles 
was incorporated required that the town incorporated should 
be a body politic and corporate by the name and style of 
“ The inhabitants of the town of »” naming the town 
to which the charter was granted. The lease is in the name 
of the trustees of the town of St. Charles, a misnomer which 
the officer very naturally made ; as it will be seen, from the 
act in relation to towns and the several acts before referred 
to, that, when any thing is to be done, the statute requires 
that the trustees should do it. The rule with regard to the 
misnomer of individuals does not apply to corporations. The 
trustees were the recognized agents of the inhabitants. To 
them was confided all the police power of the body politic. 
When they acted as such, it must have been for the inhab- 
itants of the town. The transposition or omission of some of 
the words of the name of a corporation or the interpolation 
of others does not necessarily make a difference in their 
sense. (10 N. H. 123; 32 Eng. Law & Eq. 589; Angell & 
Ames on Corp. § 99.) 

The second and two last instructions given for the defen- 
dant were erroneous, under the facts of the case. The deed 
to Bradley was upwards of twenty years old. There had 
been no possession under it for more than twenty years by 
Bradley or those claiming under him. It is a well estab- 
lished principle that an outstanding title in a third person, 
set up as a bar to a recovery in an action of ejectment, must 
be such a one as the owner of that title himself could recover 
on if he were asserting it in an action. It must be a present, 
subsisting and operative title. Now it is obvious that the 
title of Bradley, set up in this action, was not such a one. 
Prima facie, he could not have maintained 4 suit upon it. 
Why then should a stranger be permitted to use it as a de- 
fence in an action of ejectment ? There were no circumstan- 
ces in evidence which relieved it from the objections with 
which it was encountered. (Jackson v. Hudson, 3 John. 
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375 ; Greenleaf’s Lessee v. Birth, 6 Pet. 8302; Peck v. Car- 
michael, 9 Yerg. 325.) Moreover, there were facts from 
which a jury might have found a surrender or reconveyance 
of the demised premises. The fact that the deed of Bradley 
was in the hands of the grantor, his long continued absence 
and silence, the little value of the lease at the time, were 
circumstances of sufficient weight to have warranted such a 
verdict. Deeds may be presumed from length of time alone, 
nothing counteracting such a presumption. (1 Cow. & H. 
Notes, p. 355.) 

Although it is a rule that he who is in possession of a part 
of a tract of land, having title thereto, is adjudged by the 
law to be in the possession of the whole of it ; and, although 
it is a rule that where possesssion is mixed, or where two 
persons possess adjoining tracts and their possession conflicts 
or interferes the one with the other, the legal possession is 
adjudged to be in him who has the better title—for, as both 
can not be seized, the possession follows the title-—yet if he 
who has the inferior title enters upon the interference and 
actually occupies it adversely to him who has the better title 
for a sufficient length of time, he will acquire a title against 
the true owner by limitation as to the portion actually occu- 
pied, although the true owner may be in the actual posses- 
sion of that portion of his tract which is not covered by the 
interference. (Barr v. Gratz, 4 Wheat. 213; Hall v. Pow- 
ell, 4 Serg. & R. 456; Angell on Limitations, 432, 442 ; 
McGowan v. Crooks, 5 Dana, 65; Burns v. Smith, 2 Serg. & 
R. 486.) Had the case of Altemus v. Long, 4 Barr, 254, 
intended to overturn all the previous cases on the subject, 
they would certainly have been referred to. The case in 
Barr seems to turn on the effect of an entry at common law 
by the true owner on one not having a title. So the rule 
that possession of part is possession of the whole, is only 
applicable where there is no actual adverse occupancy. 

If the defendant was in the actual adverse occupancy of 
any portion of the interference for a length of time sufficient 
to bar the plaintiff’s action, he can not now be evicted by 
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him. But in such case he can only defend for the portion 
which he shows he has actually occupied for twenty years. 
The rule that possession of part, claiming the whole, under 
a color of title, is possession of the whole, can not avail him, 
as the plaintiff, having the legal title to the whole, is deemed 
to be in possession of the whole, and the defendant can only 
prescribe for that part which he shows to have been actually 
occupied for twenty years adversely to the plaintiff. The 
burden is on him and he is confined to his actual adverse 
possession, which must have been enjoyed for a time sufficient 
to create a bar of the plaintiff’s right.. The plaintiff’s claim 
consists of a portion of the commons of St. Charles, which 
were confirmed by the act of 13th June, 1812. The defen- 
dant’s title is a subsequent entry with the United States 
register and receiver and a patent thereon, The confirma- 
tion being the elder title, its superiority is admitted by the 
defendant. 

The other judges concurring, the judgment will be revers- 
ed and the cause remanded. 


GrirFitH, Respondent, v. SCHWENDERMAN, Appellant. 


1. Leases to infants are not absolutely void ; they are only voidable. 

2. Actual possession of part of a tract of land under claim and color of title 
to the whole is constructive possession of the whole as against all persons 
not having title ; as against such person in possession of part, the construc- 
tive possession of the residue would lie in the true owner. 

8. Possession of a parcel that has been occupied for twenty years can not be 
connected with the possession for a shorter period of another tract so as to 
bring the latter within the operation of the statute of limitations. 


Appeal from St. Charles Circuit Court. 


This is an action of ejectment to recover possession of lot 
No. 28, in block No. 8, in St. Charles common. Plaintiff is 
an infant. She claims title under a lease made to herself on 
the 23d of October, 1856, by the city of St. Charles. This 
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lease was made upon the surrender by plaintiff of a lease 
made by the trustees of the town of St. Charles on the 18th 
of June, 1831, to one Asa Griffith. The defendant claimed 
title by virtue of an entry, in the year 1836, in the United 
States land office at St. Louis, of the east one-half of the 
south-east quarter of section No. 34, in township 47, range 4. 
The defendant relied on the statute of limitations. The court 
ruled substantially that actual possesion of part of the tract 
entered by defendant’s husband in 1836 did not amount to 
constructive possession of the whole as against plaintiff. 


U. Wright, for appellant. 


I. The court instructed the jury erroneously. (See 4 
Bibb, 100; 5 Litt. 211; 4 Monr. 44; 2 Dana, 127; 4 Dana, 
282; 7 Dana, 484; 2 B. Monr. 379, 480; 11 B. Monr. 98; 
12 B. Monr. 195; 2 Har. & Jo. 87; 10 Pet. 412; 11 Pet. 
41; Angell on Lim. 428, 429; 2 Marsh. 19; 3 id. 545; 9 
B. Monr. 83.) The paper purporting to be a lease from the 
trustees, dated June, 1831, ought not to have been received 
in evidence. Plaintiff’s right accrued, if at all, in 1856. (2 
Smith’s Lea. Cas. 589; 4 Bac. Abr. 217.) It was never 
executed by the corporation. It purports to be executed by 
the trustees, but is not signed by them, nor by any one le- 
gally authorized to sign. (R. C. p. 806; 19 Mo. 132; 1 
Pars. on Contr. 118; Angell & Ames on Corp. 293; 12 
Wheat. 64; Comb’s case, 9 Co. 76, b.; 11 Mo. 209; 4 Bac. 
Abr. 140; 16 Mo. 42; 2 Cush. 337; Sto. on Agency, 147; 
1 Amer. Lea. Cas. 577.) The assignment on its back was 
improperly read. The proof of its execution was defective. 
The damages should not have been computed further back’ 
than the demise laid in the petition. 


Krekel and Wells, for respondent, cited 9 Humph. 714; 1 
Gratt. 225; 12 N. H.9; 2S. & R. 439; 4 id. 465; 3 Ired. 
587; 7 id. 175; 20 Mo. 769; 5 Dana, 65; 1 Hill, 185; 2 
Har. & Jo. 280; 20 Penn. 32. 

27—VOL. XXVII. 
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Scott, Judge, delivered the opinion of the court. 


The lease made by the city of St. Charles to the plaintiff 
on the 23d day of October, 1856, was at least binding on the 
city. It was signed, sealed and delivered, and passed title to 
the plaintiff. Leases to infants are not absolutely void; they 
are but voidable, and it is not for third persons to set up the 
defence of infancy. A deed might be in such terms as 
would induce a court to pronounce it void as to an infant. 
But leases to infants are, like all other contracts, void at their 
election. (Taylor’s Landlord & Tenant, 58.) 

The damages recovered having been remitted, it will not 
be necessary to consider the question arising on the lease 
made to the ancestor of the plaintiff on the 18th June, 1831, 
as the lease subsequently made to the plaintiff in 1836 en- 
abled her to maintain this action, the prior deed being only 
of avail in estimating the damages. 

The plaintiff claims under a lease made by the city of St. 
Charles of a lot of her commons which were confirmed to her 
by the act of Congress of the 13th June, 1812. The defen- 
dant claims under an entry with the register and receiver of 
the United States long subsequent. It is not controverted 
but that the plaintiff had the better legal title. The defen- 
dant relies on the statute of limitations, and contends that, 
having been in the actual possession [of part] with a color 
of title to the whole, she is deemed possessed of the whole,- 
and, twenty years having elapsed since her entry and her 
possession being adverse, the plaintiff can not maintain this 
action against her. The rule of law with which the defen- 
dant seeks to protect herself is only applicable to those dis- - 
turbing her who have no title. Her title failing as regards 
the plaintiff, she can have no constructive possession as 
against her. It may be conceded that the plaintiff has no 
other possession than that legal constructive possession which 
in law always follows and accompanies the legal title; that 
she has had no actual possession. Yet the defendant having 
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no title as against the plaintiff, her constructive possession, 
available against an intruder, can not prevail against the 
legal constructive possession of the plaintiff. Under such 
circumstances the defendant can affect the plaintiff’s posses- 
sion only so far as there has been an actual adverse occu- 
pancy by her for twenty years—an adverse exclusive pos- 
session. 

She can not connect a parcel that has been occupied for 
twenty years with a parcel that has been occupied for less 
time and protect them both by the statute. The authorities 
for this are abundant. (Burns v. Swift, 2 Serg. & R. 436 ; 
Angell on Limitations, 432; Bailey v. Carleton, 12 N. H. 
18; Stewart v. Harris, 9 Humph. 714; Smith v. Ingram, 
7 Ired. 175.) 

The judgment will be reversed and a judgment entered 
here remitting the damages. Judgment giving the value of 
the monthly rents will be given from this time; plaintiff to 
pay costs of this court. 

The other judges concur. 


BRADLEY, Defendant in Error, v. CreatTH, Plaintiff in Error, 


1. The supreme court will not review instructions unless they are excepted to 
at the time they are given or refused. 


Error to Marion Circuit Court. 


T. C. Reynolds and Pratt & Mc Cabe, for plaintiff in error. 
Dryden, for defendant in error. 


RICHARDSON, Judge, delivered the opinion of the court. 


The only error complained of in this case is, that the court 
refused to give an instruction asked by the plaintiff, and 
though it was made the ground of a motion for a new trial 
it does not appear that an exception was taken at the time. 
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It is the practice of this court not to review instructions un- 
less they were excepted to at the time they were given or 
refused. (Powers v. Allen, 14 Mo. 367.) 

The other judges concurring, the judgment will be affirmed. 


Cottins, Defendant in Error, v. Parker, Plaintiff in Error. 


1. Case affirmed. 
Error to Hannibal Court of Common Pleas. 


Porter & Harrison, for plaintiff in error. 
Lamb § Lakenan, for defendant in error. 


Scott, Judge, delivered the opinion of the court. 


The only question involved in this cause is one of fact— 
whether Richards, in sending the note to Indiana for collec- 
tion, was acting as the agent for the plaintiff or defendant. 
The jury, under suitable instructions, having found a verdict 
for the plaintiff, we see no reason to disturb it. The instruc- 
tions asked by the defendant and refused were substantially 
embraced in those given by the court. 

The other judges concurring, the judgment will be affirmed. 


Frecp, Defendant in Error, v. Barr, Plaintiff in. Error. 


1. Allegations of value in a petition are not admitted by a failure on the part 
of the defendant to deny them in an answer, or by a default; they are not 
material traversable allegations. 


Error to St. Louis Court of Common Pleas. 


The following is the petition in this case: “ Plaintiff 
states that defendant owes him three hundred and twenty- 
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five dollars on account of thirteen gravel train or construc- 
tion cars left by plaintiff with defendant, in May, 1854, for 
safe keeping. Plaintiff states afterwards defendant sold said 
cars and received the proceeds, to-wit, the amount above 
stated, which he has not accounted for, although demanded ; 
that the same were worth said sum; and therefore he asks 
judgment.” 

Judgment by default was rendered against the defendant. 
The cause coming up for an inquiry of damages, the court 
instructed the jury that “ the defendant having failed to an- 
swer the plaintiff’s petition, the plaintiff is entitled to a ver- 
dict for the amount of the proceeds of the cars as stated in 
the petition, without any other proof, and also interest on 
that amount from the commencement of this suit.” 


NN. Holmes, for plaintiff in error. 


I. The court instructed the jury erroneously. (Robinson 
v. Lawson, 26 Mo. 69; Wood v. Steamboat Fleetwood, 19 
Mo. 580; Arnold v. Palmer, 23 Mo. 411; 18 Mo. 396; 11 
Mo. 10.) 


Shreve, for defendant in error. 
NaPTON, Judge, delivered the opinion of the court. 


The instruction given in this case was erroneous. The 
defendant did not admit the value of the railroad cars, or 
the amount of money received from their sale. These allega- 
tions of value are not what are termed traversable, so as to 
conclude the opposite party if not answered. It was so held 
in the case of Wood y. Steamboat Fleetwood, 19 Mo. 531, 
and in a case where there was an answer and no denial of 
the allegation therein. A fortiori, it must be so where a 
default is taken for want of an answer. 

Judgment reversed and cause remanded ; the other judges 
concur. 
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Cuick, Plaintiff in Error, v. Parker, Defendant in Error. 


1. In cases tried by a court without a jury under the practice act of 1849, the 
court should find the facts. 


Error to St. Louis Land Court. 


E. Bates, for plaintiff in error. 
Barrett, for defendant in error. 


RicHaRDsON, Judge, delivered the opinion of the court. 


This suit was commenced under the practice act of 1849 
and was tried by the court without a jury. The record 
shows that the case was tried and judgment given without 
finding the facts, and for this omission the judgment must 
be reversed and the cause remanded. (Ragan v. McCoy, 26 
Mo. 166.) The other judges concur. 


THE State, Respondent, v. Warne, Appellant. 


1. The fifth section of the seventh article of the act concerning practice in 
criminal cases (R. C. 1855, p. 1196) is not applicable to prosecutions for as- 
sault and battery commenced before justices of the peaee; the jury, in the 
case of a conviction, must assess the fine to be paid. (See R. C. 1855, p. 
979, § 11.) 


Appeal from St. Louis Criminal Court. 


This was a prosecution for assault and battery. The cause 
was taken by appeal to the St. Louis criminal court. The 
jury in the latter court returned the following verdict: “ We, 
the jury, in the case of The State v. Thomas S. Warne, find 
the defendant guilty of assault and battery, and can not 
agree as to the penalty.” 

The court assessed the fine at one hundred dollars. 

J. C. Jones, for appellant. 


Mauro, (circuit attorney,) for the State. 
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Napton, Judge, delivered the opinion of the court. 


The fifth section of the seventh article concerning practice 
in criminal cases does not extend to trials for assault and 
battery before a justice. The 11th section of the law spe- 
cially applicable to this subject declares that all trials under 
it shall be by a jury, &c., who shall assess the fine, &c. (R. 
C. 1855, p. 979.) The court had no authority therefore to 
assess the fine in this case, and the judgment must be re- 
versed. The instructions given in the case were correct. 
We pass by the oral remarks of the court in relation to one 
of the witnesses without comment, as it is not likely that they 
will recur upon another trial. 

Judgment reversed and cause remanded. The other judges 
concur. 


—_1 00+ 


Manny, e¢ al., Respondents, v. FRasIER’s ADMINISTRATOR, 
Appellant. 


1. A. and B. as partners owed a debt to C.; A. sold out his interest to D., 
who agreed with A. and B. to assume and pay the debt due C. Held, that 
C. could not maintain an action, in his own name, against D., on his said 
promise to recover the said debt. 


Appeal from Ralls Circuit Court. 


The plaintiffs in their petition allege substantially that the 
partnership firm of Bell & Sticknell was indebted to them 
on two promissory notes ; that Bell sold out his interest in 
the partnership to Frasier; that Frasier on coming into the 
firm agreed with Bell & Sticknell to assume and pay cer- 
tain debts of the firm, among others the notes due plaintiffs. 
Plaintiffs seek to recover the amount of said notes of the said 
Frasier’s administrator. 


Allen, for appellant. 


I. If defendant is liable at all, it is to Bell & Sticknell, 
and not to the plaintiffs. There is no privity of contract 
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between plaintiffs and defendant. (Story on Contr. 549; 1 
Strange, 592; 4Seld. 207; 15 Georg. 321; 3 B. Mon. 356.) 


Scorr, Judge, delivered the opinion of the court. 


This is not like the case stated in the books where A. owes 
B. and B. owes C. $100, and the three meet, and it is agreed 
between them that A. shall pay C. $100. B.’s debt is extin- 
guished and C. may recover that sum against A. (Black v. 
Paul, 10 Mo. 104.) Nor does it fall within the rule that if 
one person make a promise to another for the benefit of a 
third, the latter may maintain an action upon it (Chitty, 5)— 
a doctrine which has been recognized by this court in the 
cases of the Bank of Missouri v. Benoist & Hackney, 10 Mo. 
519, and Robbins v. Agnes, id. 538. In the case before us 
there was a debt already existing between the plaintiffs and 
Bell & Sticknell, and the defendant assumes or agrees with 
Bell & Sticknell to pay the debt they owe to the plaintiffs. 
This is not like a promise of A. to pay B. for the benefit of C. 
There is no privity of contract between the defendant’s intes- 
tate and the plaintiffs. It is similar to all the undertakings 
of one partner to pay the debts of the firm. No instance has 
been found in which a creditor of the firm has been permit- 
ted to sue on such an undertaking in his own name. (6 
Watts, 182, 349.) 

Judgment reversed ; the other judges concur. 


ARMSTRONG, Respondent, v. JoHNSON et al., Appellants. 


1, A suit on a promissory note by an assignee against the maker is triable at 
the first term, although the assignment is denied. 


Appeal from Shelby Circuit Court. 


Pratt and McCabe, for appellants. 
Dryden, for respondent. 
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Napton, Judge, delivered the opinion of the court. 


There is no point of law saved in this case, except the 
overruling by the court of the defendant’s motion for a con- 
tinuance. The only ground in this motion was, that the suit 
was not triable at the first term, it being an action upon a 
note by the assignee against the makers and the assignment 
being denied. The judgment is affirmed with ten per cent. 
damages. The other judges concur. 





Hernpon e¢ al., Plaintiffs in Error, v. HERNDON’s ADMINIS- 
TRATORS, Defendants in Error. 


1. On the death of a husband without children, the increase of a female slave, 
that came to the husband in right of the marriage, remaining undisposed 
of at his death, passed, under the dower act of 1845 (R. C. 1845, p. 430, 
§ 3), with the mother to the widow. 


Error to Monroe Circuit Court. 


The facts sufficiently appear in the opinion of the court. 
Dryden and Mc Vagh § Brace, for plaintiffs in error. 


I. The language of the dower act does not embrace the 
increase of a female slave after it comes to the husband. (38 
Mo. 98.) 


Howell, for respondent. 
NapPton, Judge, delivered the opinion of the court. 


The only question in this case is, whether under our dower 
law, (R. C. 1845, 430, § 3,) on the death of the husband 
without children, the increase of the slaves that come to the 
husband by the wife, remaining undisposed of at his death, 
go with the mother to the widow. This question was deter- 
mined affirmatively by this court in the case of Cotton and 
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Cotton’s administrator at the January term, 1851; though, 
from some cause not now known, no opinion is to be found 
on file in the case. Our conclusion in the present case is the 
same. It is conceded that a strict and literal interpretation 
of this section of our law might exclude the increase ; for, 
as the husband is the absolute owner of the mother, the in- 
crease may be said to become his by reason of such owner- 
ship and not by virtue of the marriage. But indirectly they 
do come to him by virtue of the marriage, and the con- 
struction which gives to the widow the increase along with 
the mother is more accordant with the general policy of 
our law. 

In this state, and indeed in most of the slave states, the 
issue of a female slave follows the condition of the mother ; 
and if during a tenancy for life the mother has children, they 
go with the mother to the person who has the remainder or 
reversion. A difference has thus been adopted between 
slaves and other property, founded upon motives of human- 
ity and having regard to the moral as well as legal relations 
between master and slave. This distinction is so well under- 
stood, not merely by the profession, but so generally recog- 
nized and acted on by the community at large, that it is no 
violent presumption to suppose that the legislature intended, 
by the general terms which they have used in the dower law, 
to embrace the increase of slaves, as well as the slaves them- 
selves, as property coming by the marriage. 

The other judges concurring, the judgment is affirmed. 





STAVELY, Respondent, vy. KUNKEL, Appellant. 


1. An appeal to the supreme court must be made, under the revised code of 
1855, during the term at which the judgment or decision appealed from is 
given ; it can not be made before the clerk in vacation. (R. C. 1855, p. 

1287, sec. 11.) 
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Appeal from Hannibal Court of Common Pleas. 
Allen, for respondent. 
Scott, Judge, delivered the opinion of the court. 


The revised statutes of 1855 require an appeal to be made 
during the term at which the judgment or decision appealed 
from was given. This provision is to be found in the 11th 
section of the 18th article of the act to regulate practice in 
courts of justice. This appeal having been made before the 
clerk in vacation must therefore be dismissed. 

Appeal dismissed. The other judges concur. 


HarGaDIng, Plaintiff in Error, v. Putte, Defendant in Error. 


1. A. died in 1844, devising his property as follows: ‘“‘I hereby grant, give 
and bequeath unto my beloved wife, B., all and singular my property and 
estate, real, personal and mixed, in law and equity, including as well all I 
possess at present as such as I may acquire hereafter, to have and to hold 
the same unto her, my said wife, as her own and exclusive property, and 
to the exclusion of all and every person or persons, be the same relatives or 
not, forever.” The said A. left him surviving his said wife and four chil- 
dren. Held, that there was an intestacy as to the children of A., they not 
being named or provided for within the meaning of the 30th section of the 
act concerning wills. (R. C. 1885, p. 620.) 


Error to St. Louis Land Court. 


This was an action of ejectment to recover possession of a 
certain lot in the city of St. Louis. Plaintiff claims title 
through the widow of one Philip A. Pulte, who died seized 
of the said’ premises in the year 1844. The said Pulte made 
a will devising his property as follows: “I hereby grant, give 
and bequeath unto my beloved wife, Philipine Bernadine, all 
and singular my property and estate, real, personal and 
mixed, including as well all I possess at present as such as 
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I may acquire hereafter ; to have and to hold the same unto 
her, my said wife, as her own and exclusive property, and to 
the exclusion of all and every person or persons, be the same 
relatives or not, forever.”’ The defendant is a son of said 
P. A. Pulte, and holds possession of said premises for him- 
self and the other children of said Pulte. 


N. Holmes, for plaintiff in error. 


I. The case of Hockensmith v. Slusher, 26 Mo. 237, set- — 
tles the principles of this case. The intention to cut off the 
children is clearly indicated in the will. 

C. Gibson, for defendant in error. 


I. It can not be determined from the will itself whether 
or not the testator ever had a child. (See Bradley v. Brad- 
ley, 24 Mo. 316.) 


Napton, Judge, delivered the opinion of the court. 


This case falls within the principles and reasoning of the 
case of Bradley v. Bradley, 24 Mo. 316. Where a testator 
declares his wife to be his sole heir, the implication of an 
exclusion of his children is just as strong as where the estate 
is given to the wife “as her own and exclusive property, and to 
the exclusion of all and every person or persons, be the same 
relatives or not.” In truth, the multiplication of words in 
this last case rather weakens the force of the first clause, as 
the phrase “ relatives” might be very naturally understood 
as not embracing one’s children. 

The other judges concurring, the judgment is affirmed. 





Pratte et al., Appellants, v. Corrman’s Executor, Respon- 
dent. 


1. A devise of land will carry with it a crop growing thereon at the death of 
the testator unless the testator otherwise directs. 

2. A testator devised a plantation to three grand-children ; he then proceeded 

to direct the sale by the executor of certain real estate, “also all the perish- 
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able part of my estate, such as horses, mules, cattle of every description, 
plantation tools, household and kitchen furniture, crops on hand, and all 
other personal property not herein otherwise disposed of,” &c. Held, that 
a crop growing on said plantation at the death of the testator passed to the 
devisees and not to the executor. 


Appeal from Ste. Genevieve Circuit Court. 


This was a cause submitted to the circuit court upon an 
agreed statement of facts. Joseph Coffman died leaving a 
last will and testament, by which, among many other devises, 
he devised a plantation known as the Bellefontaine tract to 
his three grand-children, Mary, Joseph and Bernard Pratte. 
At the time of the testator’s death there was a crop of wheat 
growing on said plantation. By the ninth clause of the will 
it was provided as follows: “It is my will and desire that 
my executor hereinafter named shall sell the interest I own 
in the mill property of Hormie & Coffman, with the lands 
adjoining, and also the interest I bought under two sheriff’s 
sales in certain land sold as the property of Thomas Madden, 
jr., son of Richard Madden, deceased ; also all the perisha- 
ble part of my estate, such as horses, mules, cattle of every 
description, plantation tools, household and kitchen furni- 
ture, crops on hand, and all other personal property not 
herein otherwise disposed of; to receive and collect the pro- 
ceeds of said sales, together with all other sums of money 
which may be due me by bond, account or otherwise at the 
date of my decease; and all sums of money on hand; and, 
so soon thereafter as sufficient sums shall be received for that 
purpose, that he pay the specific legacies above given, with 
interest from the date of my decease.” The executor appro- 
priated and converted to his own use the said crop of wheat. 
The court gave judgment upon the agreed case for defen- 
dant. 


Noell, for appellants. 


I. By “crops on hand” is not meant growing crops. The 
growing crop passed to the devisees. (1 Williams on Ex’rs, 
600; McIlvaine v. Harris, 20 Mo. 457.) 
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Scott §- Watkins and B. A. Hill, for respondent. 


I. The growing crop of wheat passed to the executor. 
The devise did not carry with it the standing crops growing 
upon the premises at the time of the testator’s death. (See 
West v. Moore, 8 East, 339; Cox v. Godsalve, 6 East, 602; 
Seabrook v. Williams, 8 McCord, 371; Penhallow v. Dwight, 
7 Mass. 34; Taylor v. Bond, 1 Busbee, N. ©. 5; 5 Barn. & 
Ad. 105; Roberts v. Barker, 1 Crom. & Mees. 809; Evans 
v. Roberts, 5 B. & Cr. 829; 1 Williams on Ex’rs. 456.) 


Scott, Judge, delivered the opinion of the court. 


On general principles a devise of land carries with it the 
crops growing upon it. If the devisee is entitled to the crop 
as against the heir, it is because it is considered as a part of 
the realty and goes along with it. In the case of McIlvaine 
v. Harris, 20 Mo. 457, it was held that a growing crop of 
wheat was an interest in land. As between the executor and 
heir, growing crops may be personalty ; but, as between heir 
or executor and devisee, they are deemed a part of the realty. 
It is clear, then, that by the devise the growing crop passed 
along with the land and must remain with it, unless the 
testator has otherwise directed, which it is admitted that it 
was competent to him to do. The clause in the will on 
which the defendant relies directs the executor “ to sell all 
the perishable part of the estate, such as horses, mules, cat- 
tle of every description, plantation tools, household and 
kitchen furniture, crops on hand, and all other personal 
property not herein otherwise disposed of.’ The tract of 
land devised to the plaintiffs was a considerable distance from | 
the homestead of the testator, where he had a large estate. It 
is clear that all the words of the will may be satisfied with- 
out taking the crop growing on the land devised. There 
may at the same time belong to a person a crop on hand 
and a growing crop. The words “ other personal property” 
show what the testator had in his mind. By employing the 
terms “ other personal property” he conveyed the idea that 
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all the property before enumerated was personal property. 
He directs, too, that all his perishable property be sold, and 
enumerates it in part, in which enumeration are “ crops on 
hand.” It is not usual to denominate growing crops as per- 
ishable property. But “ crops on hand,” or which have been 
gathered, may be so termed with the strictest propriety of 
language. If the testator regarded the crop growing on the 
land devised as personal property, which he must have done 
if it is embraced in the words of the clause above cited, then 
he did not intend to give it to the executor, because he willed 
to him only the personal property not herein otherwise dis- 
posed of. , If he regarded it as realty it did not pass, for he 
only gives the executor the personal property. The case 
mostly relied on by the defendant is that of West v. Moore, 
8 East, 341. There the testatordevised estates in fee to one, 
and to his executor all his money, stock upon his farm, with 
the implements of husbandry, and all other his personal 
estates of what nature or kind soever. It was held that the 
crop growing upon the estates passed to the executor. This 
case only shows how differently the words “ stock on a farm” 
are understood in England and among us. In construing a 
Missouri will, would it ever have entered into the head of 
man to conceive, unless he had accidentally read the case 
referred to, that by the words “ stock on a farm” the testa- 
tor intended to pass a growing crop? The reasoning of Lord 
Ellenborough in that case is favorable to the plaintiffs. He 
says, in the testator himself, the standing corn, though 
part of the realty, subsists for some purposes as a chattel 
interest, which goes on his death to his executors as against 
the heir, though as against the executors it goes to the devi- 
see of land, who is in the place of the heir. This is founded 
upon a presumed intention of the devisor in favor of the 
devisee. But this again may be rebutted by words which 
show an intent that the executor shall have it. In the case 
referred to, the devise to the executor was of “all other his 
personal estates of what nature soever;” here the bequest 
is of all “other personal property not herein otherwise dis- 
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posed of.” The growing crop having passed to the devisees, 
there is nothing in the will which satisfies us that the testa- 
tor intended that it should be taken from them. 

Judge Richardson concurring, the judgment will be re- 
versed and the cause remanded. 


——_4+2860er—— 


Drake, Appellant, v. Jones et al., Respondents. 


1. L., being indebted to D., E. and F., assigned to D. in trust to secure said D. 
E. and F. certain promissory notes executed by O. & R. One J. recovered 
a judgment against L. Afterwards said L., D., E., F., O. & R. entered into 
an arrangement, by which, upon the allowance of certain credits upon said 
notes, O. conveyed a certain lot of ground to L., and L. at the same time 
conveyed the same in trust to secure D., E. and F. The sum bid by D. 
at this sale was less than the amount of the indebtedness, to secure which 
the deed of trust was given. The land was sold under this deed of trust, 
and D. became the purchaser. J. caused an execution to be issued upon 
his judgment against L. and to be levied upon L.’s interest in said lot. 
Held, that L. had no interest in the lot upon which J.’s judgment might 
operate as a lien; that consequently no title would pass to a purchaser at 
a sheriff’s sale under said execution; that an injunction would not lie to 
restrain a sheriff’s sale thereunder. 

2. Sheriff’s sales can not be enjoined on the ground that they will pass no title 
and may cast a cloud on the title of the true owner. 


Appeal from Hannibal Court of Common Pleas. 


The facts sufficiently appear in the opinion of the court. 
Porter § Harrison and W. M. Cooke, for appellant. 


I. Lowe had no beneficial interest in the land purchased by 
the notes belonging to the St. Louis creditors. The judg- 
ment in, favor of Jones was not a lien upon the mere legal 
title in Lowe. (1 Paige Ch. 280; 5S. & M. 702; Tallman 
v. Farley, 1 Barb., S. C., 280; Kiersted v. Avery, 4 Paige, 
15; Whitworth v. Gaugain, 3 Hare, 416 ; Laughton v. Hor- 
ton, 1 Hare, 549.) Again, Lowe never had such a seizin in 
the land as would subject it to the lien of a judgment. (4 
Kent, 39.) Drake was entitled to his injunction against the 
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sheriff and Jones to restrain the sale under the execution. 
(See Gamble v. City of St. Louis, 12 Mo. 620; Lockwood v. 
City of St. Louis, 24 Mo. 21; Petit v. Shepherd, 5 Paige, 
493 ; Norton v. Beaver, 5 Ohio, 178; Wright, 127; Kenyon 
v. Clark, 2 Rho. Is. 67; Dyer v. Armstrong, 5 Ind. 487 ; 
Money v. Dorsey, 7 8. & M. 727; Wilson v. Butler, 3 Munf. 
559; 2 Sto. Hq. § 1503, b., 701, 827, 698.) 


T. L. Anderson, for respondents. 


I. An injunction will not lie in a case like the present. 
(Eden on Inj. 12.) _ The inquiry in this case is not whether 
the plaintiff has a better title than Lowe, the defendant in 
the execution, nor whether any title will pass by sale under 
the execution ; but whether the sale would impair the rights 
of the plaintiff. 


RICHARDSON, Judge, delivered the opinion of the court. 


In June, 1852, S. J. Lowe held three notes on Owsley & 
Reyburn amounting to $5,000, due at different times; and, 
being indebted to the plaintiff and other creditors in St. 
Louis about $4,500, he endorsed and delivered said notes to 
the plaintiff in trust for the purpose of securing the said debts. 
Afterwards, in October, as it was feared that the creditors 
would not realize their demands out of the notes held as col- 
lateral security, it was agreed that if Owsley would convey 
a lot in Hannibal, (together with the quit-claim deed of Ro- 
bards,) the conveyance would be accepted in part satisfac- 
tion of said notes to the amount of $3,500. As to Owsley, 
he was to receive an absolute credit on the notes for $3,500 ; 
but as between Lowe and his creditors, the lot was to stand 
as security for their debt in lieu of the credit endorsed on 
the collaterals. Accordingly, it was agreed between all the 
parties that Ousley and Robards should convey the lot to Lowe 
and that Lowe should simultaneously execute a deed of 
trust on the same, in the usual form, for the purpose of secur- 
ing the said debt to his creditors; and pursuant to this un- 
28—vVOL. XXVII. 
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derstanding Ousley and Robards executed and delivered to 
the attorney of the creditors a deed conveying the lot to 
Lowe, and at the same time Lowe conveyed the lot to Judge 
Cooke in trust for the purpose of securing the said debt of 
$4,500. The debt named in the deed of trust not being 
paid, the trustee advertised the lot for sale according to the 
terms and stipulations of the deed, and at the sale the plain- 
tiff became the purchaser, and received a deed. Ousley and 
Reyburn received a credit on the notes held by the plaintiff 
for $3,500, and no part of the consideration for the convey- 
ance was paid by Lowe and the deed never came into his 
hands: Between the time that the foregoing arrangement 
was agreed on and finally consummated, the defendant re- 
covered a judgment against Lowe in the Hannibal court of 
common pleas, and in January following caused an execu- 
tion to issue which was levied on the lot conveyed by Ousley 
and Robards; and the sheriff having advertised it for sale, 
the plaintiff filed his petition for an injunction on the ground 
that the judgment was not a lien as against the plaintiff’s 
title, and that the sale, without passing any title, would cast 
a cloud on his title. The court granted a temporary injunc- 
tion, but on the final hearing dismissed the petition and dis- 
solved the injunction. 

The endorsement of the notes of Ousley & Reyburn to the 
plaintiff vested in him the legal title to them, subject to a 
trust in favor of the creditors whom he represented, and the 
lot being purchased with the notes the creditors had the 
right in equity to pursue the fund; and consenting to the 
conversion of the notes into land, the trust attached to the 
land and the same interest resulted in the land that they had ~ 
in the notes. The conveyance to Lowe clothed him with 
nothing but the naked legal title, and if he had not made 
the deed of trust the creditors could have asserted their 
equity against him, and he would have held the title as their 
trustee and subject to their beneficial interest. As the lot 
did not sell for enough to pay the creditors, Lowe had no 
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interest in it subject to execution, and the defendant by his 
judgment acquired no lien, and an execution sale under it 
would have passed no title. Lowe had only a transitory 
seizin for an instant; for, at the same time that the title 
passed to him, he conveyed it away, as he was bound to do, 
and as the creditors could have compelled him to do if he 
had refused. The lot did not vest in him for his own use, 
and he was a mere conduit for passing the title to the party 
entitled to it. If a defendant to a judgment purchases land 
and receives only a title bond, any interest which he has that 
is subject to execution is subordinate to the vendor’s para- 
mount lien for the unpaid purchase money; and so if he 
receives a deed, but at the same time executes a mortgage to 
the vendor to secure the purchase money, his transitory 
seizin would not be affected by a judgment lien, except for 
any interest that might remain after satisfying the mortgage. 
The effect would be different if a conveyance or mortgage is 
made to a third person not representing the purchase money. 
This principle is illustrated in the dower law. The widow is 
entitled to dower in all land of which her husband was seized 
during the coverture; but Chancellor Kent says that a tran- 
sitory seizin for an interest will not give her dower, when the 
same act that gives the estate to the husband conveys it out 
of him, and that the right of dower only attaches when the 
land vests in the husband beneficially for his own use. (4 
Kent, 89.) 

Courts of equity sometimes entertain bills quia timet to 
prevent anticipated mischief, when a party attempts to do 
what he has no right to do, and when the injury, if suffered 
to be done, might not be reparable. But we think it would 
be unwise to permit a sheriff’s sale to be enjoined because it 
will pass no title and may throw a cloud over the title of 
another. By our statute, it is not only the land of a defen- 
dant that is subject to sale under an execution, but any in- 
terest whatever, legal or equitable; and as a sheriff’s deed 
will have no greater operation than the defendant’s quit- 
claim deed, nothing will pass by a sale if the defendant has 
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no interest subject to execution. In some of the states a 
party out of possession is not permitted to sell land adversely 
held, but here he may multiply deeds that will not pass 
shadows, and it is never supposed that a sheriff’s deed neces- 
sarily passes any thing; for ifthe defendant has nothing, 
nothing will pass. A plaintiff may experiment with his ex- 
ecution, and, after selling whatever interest the defendant is 
supposed to have, may abandon his purchase as not worth the 
expense of recording a deed; but to compel him to wait 
with his execution and become a party to a suit or as many 
suits as may be brought by strangers to the judgment claim- 
ing the property, would not only be transposing the order of 
trials by litigating a title before instead of after a sale, but 
would greatly increase useless litigation and prematurely 
-bring on trials in equity proceedings before a sale, instead of 
trying the title in ejectment after the sale. 

If the effects of a sale under the defendant’s execution, 
whilst it passed no interest, would cast a hurtful doubt on 
the plaintiff’s title, which he could only remove by evidence 
in pais, and the purchaser could stand by indefinitely and 
refuse to litigate his right until the evidence to repel it might 
be lost and the plaintiff less able to contest it, and in the 
mean time the true owner be unable to sell and afraid to 
improve and thus be denied the full dominion over his 
property, then the exercise of the power of the court by the 
writ of injunction would be properly invoked as a means of 
preventing injury and.of precautionary justice. But our law 
has disarmed a person having no title of the power by false 
clamor to injure the title of another in that way. In the 
first place, provision is made with minute particularity for 
perpetuating testimony ; and then again, if the plaintiff is out 
of possession, he may immediately bring his ejectment ; but if 
he is in possession, and wishes to silence an adverse claimant, 
he may file a petition and compel him to bring an action to try 
the title, or be forever barred from claiming any right or 
title adverse to the petitioner. (R. C. 1855, p. 1241, § 62.) 
Notice may be given at the sheriff’s sale of the outstand- 
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ing equities of third persons, which will affect the purchaser ; 
and if the defendant has no vendible interest, the purchaser 
will get nothing, and he will not be allowed to suspend a 
pretended title over the true title to the injury of the owner. 
A proceeding by injunction ought not to be substituted for 
the action of ejectment, and when the interest of a defen- 
dant is advertised to be sold under execution it would be 
improper to litigate and determine the title of as many 
claimants as there may be before a sale by an equity proceed- 
ing, when no real controversy might arise after a sale, and, if 
it did, the title could be better settled then than before. 

Our first impressions of this question were the same that 
they now are, but the learned argument of the plaintiff’s 
counsel created doubts that led us to a careful examination 
of the subject in all its bearings, which has resulted in the 
conviction, that, under our system of laws and the practice in 
reference to execution sales, it would be unwise and create 
great confusion in the administration of justice to permit 
sales under execution to be enjoined on the ground that they 
will pass no title and might cast a cloud on the title of the 
true owner. Several of the authorities cited from other 
states, as to the power to enjoin in cases like the present one, 
seem to be in point; but our system is different from theirs, 
and we think that sound policy requires us to deny the relief 
the plaintiff seeks in the form and at the time it was asked. 

In our opinion, the bill was properly dismissed, although 
we think that Lowe had no interest in the property subject 
to the defendant’s execution ; but, of course, in assessing the 
damages, if the defendant has sustained any, on the dissolu- 
tion of the injunction, the amount of his execution will not 
be considered, because he was only arrested for a time in the 
pursuit of a shadow. 

The other judges concurring, the judgment will be affirmed. 
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Burns, Respondent, v. Parrick e¢ al., Appellants. 


1. Where a wrongful entry has been made upon premises in the possession of 
a tenant, he and not his landlord is the proper person to institute and main- 
tain an action of forcible entry and detainer. 

2. Where it appears from the face of the record of a cause appealed to the 
supreme court that the plaintiff has no cause of action, the supreme court 
will reverse a judgment rendered in his favor, although the point upon which 
the reversal takes place was not brought to the attention of the lower court. 


Appeal from St. Louis Land Court. 


The complaint is in substance as follows: The plaintiff 
alleges that the defendants, “with force and strong hand, 
entered upon and into the following described land and 
premises [describing it], and broke open the doors and win- 
dows and other parts of the dwelling houses on said lot 
erected, and in which the tenants of this complainant then 
and there resided, and turned the said tenants of this com- 
plainant out of possession of said lot and tenements by force, 
frightening, threats and other circumstances of terror, which 
said tenants of this complainant so turned out of possession 
were [naming them]; and so this complainant charges that 
said Patrick and Ladd, with force and strong hand, on the 
day and year aforesaid, turned this complainant out of pos- 
session of the lot and tenements aforesaid; and this com- 
plainant further charges that the said William Patrick and 
Attilus A. Ladd detain now and hold, and from the 8th day 
of November, 1855, have detained and held, the lot afore- 
said from your complainant. Wherefore your complainant 
prays,” &c. 

Todd and A. S. Jones, for appellants. 


I. The complaint shows that at the time of the alleged 
entry the tenants of plaintiff were in possession of the prem- 
ises. The landlord can not maintain the action. (24 Mo. 
107 ; 26 Mo. 216.) The instructions given were erroneous. 

Gray, for respondent. 


I. It is too late to raise the objection that the complaint 
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shows that the plaintiff’s tenants and not the plaintiff were in 
possession and were forced out of the premises... (See 4 Mo. 
445; 8 Mo. 59; 18 Mo. 455.) The utmost liberality is al- 
lowed in the construction of causes of action before justices 
of the peace. (15 Mo. 442; 16 Mo. 154; 20 Mo. 568; 21 
Mo. 13; 24 Mo. 5383; 25 Mo. 57; 23 Mo. 407.) 


Scorr, Judge, delivered the opinion of the court. 


The plaintiff in this action can not recover on the ground 
that the defendants wrongfully and without force by disseizin 
obtained and continued in possession of the premises in dis- 
pute after demand made in writing for the deliverance of pos- 
session thereof, because there is no proof of any such demand 
in the bill of exceptions. There is a demand copied among 
the papers in the cause, but not being embodied in the bill 
of exceptions it can not be noticed by this court. More- 
over, the complaint is so framed as not to bring it within that 
provision of the statute. 

The complaint on which this proceeding is based shows 
that the plaintiff is not entitled to recover. The complaint 
is that the tenants of the plaintiff were turned out of pos- 
session; and if this was so, then the tenants should have in- 
stituted this proceeding. It is no answer to this objection 
that it was not raised in the court below by demurrer or in 
arrest of judgment. It is well settled that when a record is 
brought into this court, and it appears from the face of the 
record that the plaintiff has no cause of action, the judgment 
will be reversed, although the point was not made in the 
court below. This has been long the practice of this court. 
As liberal as the present practice act is, the defendant, by not 
taking the exception that the petition does not state facts 
sufficient to constitute a cause of action by demurrer or an- 
swer, does not waive the same. (R. C. 1855, p. 1231, § 2.) 

We do not deem it necessary to review other points made 
in the cause, as they were mostly founded on the language 
of the various instructions and involved no principle. 
Judgment reversed ; the other judges concur. 
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McKnicut, Appellant, v. McCurcnen, Respondent. 


1, Where there has been ‘no settlement of the accounts of a partnership and 
no balance ascertained, an action in the nature of an action of assumpsit 
can not be maintained by one partner against the other to recover such un- 
determined balance ; it is not the province of the jury to take an account 
and adjust the equities arising out of unsettled partnership transactions. 


Appeal from St. Louis Court of Common Pleas. 


Casselberry, for appellant. 
Johnson, for respondent. 


I. One partner can not maintain assumpsit against another 
partner whilst the partnership concerns remain unadjusted. 
(Thompson v. Elliott, 5 Mo. 118; Springer v. Cabell, 10 
Mo. 640.; Murray v. Bogert, 14 Johns. 318 ; 17 Johns. 80; 
11 La. 581; 2 La. Ann. 154, 277; Rice’s Dig. 75.) 


Ricuarpson, Judge, delivered the opinion of the court. 


The plaintiff’s petition is almost as general as the common 
counts in an action of assumpsit. The defendant denied all 
the allegations in the petition, and set up as a set-off a bal- 
ance alleged to be due him on account of partnership trans- 
actions between him and the plaintiff. The cause was tried 
by a jury. It appeared on the trial that there had been a 
partnership between the parties in a mercantile adventure to 
New Mexico; that there was a loss on it, and that the defen- 
dant was indebted to the plaintiff, but there never was any 
settlement between them, or a promise by the defendant to 
pay any given sum. The cqurt instructed the jury that the 
plaintiff was not entitled to recover. 

It was not the province of the jury to take an account and 
adjust. the equities of the parties arising out of unsettled 
partnership transactions and to strike a balance, for the law 
has provided a more reliable and accurate mode of ascer- 
taining the rights of partners after a dissolution. After the 
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factsof the case were developed by the proof, the plaintiff 
did not ask leave to reform his petition and make such aver- 
ments as would entitle him to relief, and as he could not go 
to the jury on the case made, the instruction was properly 
given. It seems that if only one item of a partnership re- 
mains to be liquidated, one partner may sue another in 
assumpsit ; (Byrd v. Fox, 8 Mo. 574;) but the law is well 
settled that when there has been no settlement of accounts, 
and no balance ascertained, one partner can not maintain 
assumpsit against another. (Stothert v. Knox, 5 Mo. 112; 
Springer v. Cabell, 10 Mo. 640.) This was the doctrine in 
Pennsylvania, where they have no courts of equity; and 
though it was argued that an action for money had and re- 
ceived should be allowed to perform the office of a bill in 
equity, Tilghman, C. J., said it was important that the forms 
of action should not be confounded, and that, as it would be 
extremely difficult and in many cases almost impossible to 
settle partnership accounts before a jury, it was most conve- 
nient that such accounts should be settled before auditors. 
Judge Napton concurring, the judgment will be affirmed. 


+128 820+ 


Leany et al., Plaintiffs in Error, v. DuGDALE’s ADMINISTRA- 
tor, Defendant in Error. 


1. A contractor engaged in the performance of certain work may assign to 
another the money to be due to him on its performance. 


Error to St. Louis Circuit Court. 


Francis Dugdale contracted with the Central Plank Road 
Company to construct the eighteenth and nineteenth sections 
of said road. Dugdale afterwards entered into an agreement 
with Michael O’Leary and James B. Neenan, as subcontrac- 
tors, for the construction of said sections. Said O’Leary and 
Neenan, after having performed about half of the work un- 
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der said agreement, assigned the same to Patrick Leahy and 
Peter Neenan ; also the money and debts due from Dugdale 
arising out of the construction of said sections ; also all ben- 
efit and advantage to which they were entitled or might arise 
out of their contract with Dugdale on the construction of 
said road. Said Leahy and Neenan completed the construc- 
tion of said sections. Dugdale had notice of this assignment 
to Leahy and Neenan. After the receipt of such notice he 
acknowledged, as garnishee of O’Leary and Neenan, indebt- 
edness to the latter in yarious sums amounting in the aggre- 
gate to $487.66, and paid the same to the creditors of said 
O’Leary and Neenan. The court instructed the jury that 
the plaintiffs were not entitled to recover. 


Voorhis §- Davis, for plaintiffs in error. 


I. The action was properly brought in the names of the 
appellants. (Sess. Acts, 1849, p. 75; 20 Mo..455; 21 Mo. 
108 ; 18 Mo. 564.) The assignment to Leahy and Neenan 
passed all the interests, legal and equitable, under said con- 
tract of O’Leary and Neenan. (2 Sto. Eq. § 788; Adams 
Eq. 171; 3 Sand. Sup. 379; 20 Mo. 507; 1 Monr. 32; 2 
Seld. 179; 5 Paige, 632.) It was not necessary to obtain 
the consent of Francis Dugdale to the assignment. (21 
Eng. L. & Eq. R. 566; 3 Mass. 558; 2 Duer Ins. 57.) 
Dugdale had notice of the assignment before any garnish- 
ments were served upon him. (See 8 Foster, 245; 21 Mo. 
138; 2 Seld. 179.) The work was completed by plaintiffs 
and the same accepted by the company, and Dugdale received 
payment for the same; he can not therefore, after having 
gathered the fruits of the labors of the plaintiffs, refuse to . 
pay them. The assignment passed to the assignees all money 
due and to become due to the assignors. 


A, J. P. Garesché, for defendant in error. 


I. There was no privity of contract between plaintiffs and 
defendant. An executory contract can not be assigned by 
one party without the consent of the others. 
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Scott, Judge, delivered the opinion of the court. 


(There is no doubt of the correctness of the proposition 
that an executory contract is not assignable.) (Robson ‘v. 
Drummond, 2 B. & Ad. 303; Chitty on Contr. 739.) But 
we do not conceive that this principle has any application to 
the circumstances of this case. There are contracts in which 
one party contracts for the personal services of another for 
his skill, knowledge and experience. In such cases the ser- 
vices of the person undertaking to do the work are engaged 
and he can not perform it by another. But in most con- 
tracts for labor the work may be done as well by one as 
by another. In many instances the contract is such that the 
contractor must necessarily engage assistance as he may be 
unable to do all the work himself, and such is the expecta- 
tion of the parties when they enter into the contract. The 
contract involved in this suit is one of this character. The 
plaintiffs did the work under those who contracted with Dug- 
dale. The company for whom the work was done accepted 
it and paid Dugdale. It is too late now for Dugdale to say 
he did not recognize the plaintiffs as contracting with him. 
In accepting pay for the work done by them, he at least re- 
cognized them as the agents for those who were bound by 
the contract to do it. They, then, were entitled to their 
wages. Dugdale knew that the money he received had been 
assigned to the plaintiffs. But for their services, he would 
perhaps never have received it. When a contract is being 
performed, it is competent to him who contracts to perform 
it to assign the money to be due on its performance, and 
especially to those who are actually performing the contract. 
Dugdale is clearly liable to the plaintiffs for all the money 
due them which he paid away after notice of the assignment. 
Reversed and remanded; the other judges concur. 
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JaccarD et al., Respondents, v. SHANDS, Appellant. 


1. Fraud in the consideration of a negotiable promissory note. is no defence 
to an action thereon by an endorsee to whom the same was endorsed before 
maturity without notice. 


Appeal from St. Louis Court of Common Pleas. 
H. N. Hart, for appellant. 
Scort, Judge, delivered the opinion of the court. 


This is an action on a negotiable promissory note endorsed 
to the plaintiffs before maturity. The defence is fraud in 
the consideration, and failure of consideration. Nothing is 
clearer than that such a defence is wholly inadmissible 
against the endorsee of a negotiable note, endorsed before 
maturity. The court very properly overruled the instruction 
asked by the defendant. 

The other judges concurring, the judgment will be affirmed. 





MILLER, Respondent, v. WALL ef al., Appellants. 


1. Where a constable wrongfully levies an execution upon property exempt 
by law from execution, relief can be had, upon his official bond, against 
him and his securities, only by action thereon in the name of the state; the 
23d and 28th sections of the eighth article of the act concerning justices’ 
courts do not furnish a summary remedy in such case. (R. C. 1855, p. 968.) 


Appeal from St. Louis Law Commissioner’s Court. 


Lackland, for appellants. 


I. Justices of the peace have no jurisdiction of actions on 
penal bonds. They have jurisdiction only in the cases speci- 
fied in the statute. No remedy is provided for the defendant 
in an execution. This case is outside of the classes of cases 
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referred to in the twenty-third and twenty-eighth sections. 
The suit, if maintainable at all, should have been brought in 
the name of the state. There is a misjoinder of defendants. 


Voorhis, for respondent. 


I. The case is clearly within the twenty-third and twenty- 
eighth sections of the eighth article of the act concerning 
justices’ courts. (R. C. 1855, p. 968.) The action is prop- 
erly brought in the name of Miller. This is not a suit on 
the official bond of the constable. It is the summary pro- 
ceeding provided in the said sections. There is no misjoin- 
der of defendants. 


Ricuarpson, Judge, delivered the opinion of the court. 


The plaintiff brought a suit in his own name against the 
defendant Wall and his sureties on his official bond, before a 
justice of the peace. The ground of action is that Wall, as 
constable, with an execution in his hands against the plain- 
tiff, levied on property which by law was exempt from ex- 
ecution. 

As a general rule, suits on official bonds must be brought 
in the name of the state to the use of the party injured ; 
(Sickles v. McManus, 26 Mo. 28;) but there are exceptions 
to.this rule as to all the cases provided for in the twenty- 
third and twenty-eighth sections of the eighth article con- 
cerning justices’ courts. (R. OC. 1855, p. 963.) The only 
question in this case is whether the plaintiff’s cause of action 
is embraced in either of those sections. We think it is not. 
The twenty-third section was designed to give a simple and 
speedy remedy to the plaintiff in a justice’s execution, or 
any person who has placed a bond, note or account in the 
hands of a constable for collection, and the twenty-eighth 
section applies to persons who are interested in fees to be 
collected by a constable on execution; but neither section 
indicates any remedy for the defendant in an execution who 
may be injured by any unlawful act or omissions of a con- 
stable. 

The other judges concurring, the judgment will be reversed. 
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Rivctey, Respondent, v. SreaMBoaT REINDEER, Appellant. 


1. The forty-second section of the act concerning boats and vessels (R. C. 
1855, p. 313), providing that suits to enforce liens in any other than the first 
class shall, in St. Louis county, be commenced within six months, does not 
apply to causes of action that had accrued more than six months previous 
to the Ist of May, 1856—the day the revised code of 1855 went into effect. 

2. Whether a default shall be set aside is a matter within the discretion of the 
courts to which application is made for that purpose. 

8. Suits instituted in the St. Louis court of common pleas are triable at the 
return term “in all cases in which the parties continued to be proceeded 
against at such term shall have been personally summoned for at least fif- 
teen days before the first day of sueh term ;” (R. C. 1855, p. 1595;) in- 
quiry of damages may be made at the rcturn term in a case of judgment of 
default against a steamboat. 


Appeal from St. Louis Court of Common Pleas. 


This was an action against the steamboat Reindeer to re- 
cover the value of a slave alleged to have been transported 
out of this state in said steamboat. Judgment by default 
was rendered against the steamboat. This default the court 
refused to set aside. 


G. P. Strong, for appellant. 


I. The court should have set aside the default and permit- 
ted the defence to be made, and should have set aside the 
final judgment and permitted an answer and a regular trial. 
The discretion of the courts in the matter of setting aside 
defaults must be exercised in a reasonable manner. The 
affidavits show that the slave was not carried away by the 
boat. 

II. The lien against the boat was discharged by the failure © 
of the plaintiff to bring his action within six months after 
the cause of action accrued. (R. C. 1855, p. 313, § 42.) 

III. The court erroneously refused to let the execution of 
the writ of inquiry be continued to the next term. There 
was no personal service in the case.. It was a proceeding 
in rem. 


Knox & Kellogg, for respondent. 
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Napton, Judge, delivered the opinion of the court. 


This suit was brought on the 10th September, 1856, on a 
cause of action alleged to have accrued on the 14th Septem- 
ber, 1855. The forty-second section of the act concerning 
boats and vessels, in force when this suit was brought, re- 
quired all suits upon liens given by the act, except those 
enumerated in the first class (of which this was not one), to 
be commenced (in St. Louis county) within six months. Be- 
fore this law took effect, twelve months were allowed for suits 
of this character. The question is, whether the forty-second 
section of the act of 1856 applied to this case. 

It is very clear that if this was an ordinary civil action and 
not one for a penalty, it was not barred, because it is not 
necessary in order to give reasonable effect to the statute of 
1856 to give it any retrospective operation. As the statute 
did not prescribe any time within which suits upon past 
causes of action and not then barred by any existing statute 
should be barred, the reasonable intendment must govern 
that the act was designed to be entirely prospective, and was 
not intended to cut off causes of action which were not then 
barred by previous statutes. Any other construction would 
lead to suits clearly not contemplated by the legislature, and 
which, if foreseen, would of course have been provided for. 
On the last day of April, the day before the revised code of 
1856 took effect, Ridgley had a cause of action which was 
not barred by any statute then in force. On the contrary, 
he had until the 14th of September, 1856, within which to 
bring his suit. If the revision of 1856 and the forty-second 
section be applied to this case, his remedy was not merely 
affected, but it was entirely cut off, for the six months had 
entirely expired. This was evidently not the intention of 
the law. Where the legislature intend to legislate upon 
past causes of action, as they may do in the opinion of some, 
they would of course give a reasonable time after the pas- 
sage of the act within which to bring suits upon them. 
These observations are made upon the assumption that there 
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was nothing peculiar in this action distinguishing it from 
ordinary suits on contracts. It is urged that, admitting the 
law. to be as above stated, it ought not to be applied to this 
case, because it is a suit for a penalty; that the legislature 
has a right to repeal a law giving a penalty at any time with- 
out just cause of complaint to any one; that there is no 
vested right in a penalty as there is in a contract; and 
therefore a strict and literal construction may with propriety 
be given to this forty-second section in the case now under 
consideration. It is no doubt true that there is no vested 
interest in a penalty, and that the legislature may repeal the 
law which gives it, at any time, without affecting the rights 
and interests of any one; but in this case they have not in 
fact repealed the penalty, nor have they in any respect 
changed the law as it stood before on this subject. The 
forty-second section applies in general terms to all the cases 
enumerated in the second, third and fourth clauses of the 
first section of the act, and it would be difficult to maintain 
one construction of the section in reference to one class of 
cases to which it refers, and another construction for 
another class.. The section in terms makes no distinction 
and evidently designs none. That they had the right to 
make such a distinction can not alter the construction of the 
section ; neither can the admitted existence of other remedies 
concurrent with this, as that is equally true of all the liens 
specified in the law. 

The cases of Field and Cathcart v. Mason, 8 Mo. 687, and 
Webb v. Coonce, 11 Mo. 10, are sufficient to show that the 
refusal of the court below to set aside the default was not 
such an unwarrantable or improper exercise of his discre- 
tion as to justify the interference of this court. There was 
certainly negligence of the party, if not of his attorney ; 
for the writ advised him in what court the suit was brought, 
and he gave a bond for the boat in which the same thing is 
recited. 

It is objected that the inquiry of damages was executed at 
the return term of the writ. The twenty-ninth section of the 
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act establishing a land court in St. Louis county, makes all 
suits in this court triable at the return term (R. C. 1855, 
p. 1595), where the service is fifteen days before the first 
day of such term. 

Judgment affirmed ; the other judges concur. 


Papin, Defendant in Error, v. Massey, et al., Plaintiffs in 
Error. 


1. The commissioners appointed by the act of Congress of July 9, 1882, (4 
Statutes at Large, p. 565,) were authorized to examine those unconfirmed 
claims only that had been previously filed in the office of the recorder of 
land titles; no new claims could be filed. After the passage of said act, 
claims undisposed of in the interval after their reservation from sale had 
ceased stood as they did before the passage of the act of May 26, 1824. 

2. A confirmation by the act of Congress of July 4, 1836, (5 Statutes at Large, 
p. 126,) to a person or his legal representatives, will enure, if he had assign- 
ed his interest previously to the confirmation, or was dead at that time, to 
his legal representatives ; that is, to his heirs or to the assignee of whole or 
part. If only part had been assigned, the assignee and heirs would take 
as tenants in common. : 

3. A., the owner of an unconfirmed Spanish grant for 30,000 arpens, entered 
into a bond with B., in the penal sum of $20,000, conditioned for the convey- 
ance by himself and his heirs of 14,000 arpens out of said grant of 30,000 
arpens, provided said grant should be confirmed to the said A. or his repre- 
sentatives. Said grant was afterwards confirmed to said A. or his repre- 
sentatives. Held, that the cohfirmation enured to the benefit of B., as the 
legal representative of A., as to that portion (14-80) of the confirmed 
claim covered by said bond. 

4..A party to a suit has no right to the reversal of a judgment therein for 
errors that do not in any way affect him, but other of the parties alone. 


Error to Franklin Circuit Court. 


On the 18th of October, 1797, James Mackay obtained 
from the Spanish government a grant of 30,000 arpens of 
land, which was located in separate tracts. The whole of 
said grant of 30,000 arpens was afterwards confirmed to the 
said Mackay or his legal representatives, by the act of Con- 
gress of July 4, 1836, with the exceptions made by the sec- 
29—voL. XXVII. 
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ond section of said act. Portions of said grant had been 
conveyed away by the United States previous to the confirm- 
ation. On the 10th of May, 1819, said Mackay executed 
and delivered to Charles Dehault Delassus the following in- 
strument: ‘ Know all men by these presents, that I, James 
Mackay, of the village of Carondelet, county of St. Louis, 
and Missouri territory, am held. and firmly bound unto 
Charles Dehault Delassus, in the sum of twenty thousand 
dollars, money of the United States, to which payment well 
and truly to be made I bind myself, my heirs and succes- 
sors, by these presents, sealed with my seal and dated this 
tenth day of May, year of Grace eighteen hundred and nine- 
teen. The condition of this obligation is such, that if the 
above bound James Mackay, his heirs, executors or admin- 
istrators, shall make or caused to be made unto the said 
Charles Dehault Delassus, his heirs or assigns,.a deed of 
quit-claim for fourteen thousand arpens of land out of a 
grant of thirty thousand arpens of land granted to the said 
James by the Spanish government on the thirteenth day of 
October, 1799—partly surveyed under the Spanish govern- 
ment and partly under the American government—recorded 
in the recorder’s office, book B, page 36 ; and situated on the 
rivers Cuivre, Beeuf and Bourbeuse—provided the whole of 
said grant of thirty thousand arpens be confirmed by the gov- 
ernment to the said James or his representatives. But if the 
said goverment shall confirm to the said James as aforesaid 
only as many arpens as are contained in one league square, 
then and in that case the said James shall make the aforesaid 
deed of quit-claim to the said Charles for three thousand 
arpens of land only out of said grant and no more, and so in | 
proportion shall be the division of any less quantity, always 
excepting and reserving from such division all the pieces or 
parcels of land which the said James gave already to those 
who settled on said grant—which pieces or parcels of land 
do not amount to: more than twelve hundred arpens—then 
this obligation to be null and void; otherwise to remain 
in full force and virtue. [Signed] James Mackay (seal). 
[Test :] M. P. Leduc.” 
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On the 14th day of October, 1836, Delassus assigned and 
conveyed to Mary P. Leduc the above bond or obligation and 
all his interest in the tract of land mentioned therein. This 
assignment, though absolute on its face, was by way of secu- 
rity for a debt due from said Delassus to said Leduc. © Mac- 
kay died about the year 1822, leaving a widow and eight 
children. Delassus died in May, 1842. Leduc died in 
1842, devising his whole estate to Hypolite Papin. Said 
Papin also died in the year 1842, devising all his property 
equally to his children. In the year 1854, Joseph L. Papin, 
(plaintiff in the present suit,) who was administrator with 
the will annexed, of Leduc, commenced a suit in the St. 
Charles circuit court against the heirs and administrator of 
said Charles D. Delassus, to foreclose the equity of redemp- 
tion of said parties. Said Papin recovered a judgment in 
this suit against said administrator for $34,125, and the 
equity of redemption was foreclosed, and a sale of fourteen- 
thirtieths of said 30,000 arpens decreed. At the sale of that 
portion of said confirmation which is in controversy, said 
Joseph L. Papin became the purchaser, and received the 
sheriff’s deed therefor. 

This is a suit by said Joseph L. Papin for partition of two 
parcels of land situate in Franklin county, being part of said 
concession and confirmation of 30,000 arpens. Defendants 
Blumenthal and Whitmore assert title under the heirs of 
James Mackay. The court, after deducting a certain pro- 
portional interest, assigned to the plaintiff Joseph L. Papin 
fourteen-thirtieths of the residue. <A sale of said tracts was 
decreed. 


Dick and Knox & Kellogg, for plaintiffs in error. 


I. The bond of Mackay was inoperative to create an equit- 
able ownership in the land in dispute. It was optional with 
the obligor to perform the condition. (State v. Woodward, 

8 Mo. 854; Sweringen v. Christy’s Adm’rs, 24 Mo. ——.) 
Mackay had no title when he made this bond. He never 
acquired the title. Any inchoate right of his was subse 
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quently barred. The grant to the heirs of Mackay of July 
4, 1836, gave them the unencumbered title. (See Strother 
v. Lucas, 6 Pet. 763; 12 Pet. 453; Le Bois v. Brammell, 4 
How. 459; Landes v. Brant, 10 Mo. 870; 15 Mo. 223; 16 
How. 62.) The bond recited no consideration, and none 
was proven. To warrant a decree for specific performance a 
consideration would have to be proved. (Adams’ Eq. 78, 
80; 4 Johns. Ch. 500; 6 id, 224; 7 Dane’s Abr. 543; Mose- 
ly, 37; 17 Mo, 242.) The deed of May 23, 1838, from cer- 
tain of the heirs of Mackay to Leduc operated to merge and 
extinguish the bond. Besides, the bond itself was not legally 
proven. (Geyer’s Dig. 127; 8 Mo. 481; 1 Dana, 166.) 

Il. The court committed error in holding that the form of 
the deeds to Whitmore and Blumenthal was such as to take 
them out of the protection of the registry law. It is only in 
relation to the common law release, which was a secondary 
conveyance, that it has been held that only what the releaser 
has passes. (5 Mo. 387; 8 Mo. 482; 9 Mo. 729; 11 Mo. 
TT; 7 Conn. 250; 21 Ala. 134.) The evidence did not 
prove actual notice of the bond. ) 

III. Partition does not lie where plaintiff’s title is denied. 

IV. The court erred in admitting the record of the suit in 
St. Charles county; and also in admitting evidence of the 
transaction in 1822 between Leduc and Delassus, and in ad- 
mitting the sheriff’s deed to plaintiff. There was no privity 
between the parties to that suit and the defendants as to the 
title to this land. 


S. T. § A. D. Glover, for defendant in error. 


I. The bond of Mackay was operative to create an equit- 
able estate in Delassus. (2 Sto. Eq. § 175; Newland on 
Contr. 307.) The confirmation was not to the heirs of James 
Mackay, but to Mackay or his legal representatives. (Pen- 
rose v. Watts, 8 How. 338.) The bond was properly proved. 
(6 Binn. 49; 1 Phill. 473, 466.) The bond was supported 
by a sufficient consideration. The seal imported a considera- 
tion. (6 Johns. Ch. 302; 3 Des. 341; 2 How. 426; Par- 
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sons on Contr. 354; 2 Mass. 162.) It ought to prevail over 
a subsequent purchaser who had notice. The evidence shows 
actual notice to Blumenthal and Whitmore. They claim 
under quit-claim deeds. The deeds from the Mackay heirs 
were operative to convey only such interest as they had. 
(13 Mo. 380; 20 Mo. 81; 3 Whea. 452.) The title in this 
case is denied by a part only of the defendants. The trans- 
action between Delassus and Leduc was a mortgage. As a 
mortgage, it was necessary to foreclose it. - The administra- 
tor of Leduc was the only proper plaintiff. The proceedings 
in St. Charles county were regular and were conclusive be- 
tween Leduc’s and Delassus’ representatives. 


Scott, Judge, delivered the opinion of the court. 


The turning point in this cause is, as to the enurement of 
the confirmation made to James Mackay or his legal repre- 
sentatives by the act of Congress of July 4th, 1836. This 
confirmation embraces all the land the subject of this suit. 
The claim confirmed was filed before the commissioners, and 
was finally rejected in November, 1809. The appellant main- 
tains that after this rejection the claim was by the act of 26th 
May, 1824, barred and extinguished ; that under the subse- 
quent act of July 9th, 1832, Mackay’s old claim being dead, 
James Mackay’s heirs appeared, claiming, and produced new 
testimony in support of their claim; and the claim being 
reperted for confirmation and confirmed as stated, it enured 
to the heirs of Mackay. The second section of the act of 
1832, in directing the commissioners to proceed to an exam- 
ination of the claims with or without any new application of 
the claimants, never intended that the commissioners should 
examine any others than the unconfirmed claims before that 
time filed in the office of the recorder. No claim could for 
the first time be filed before the board organized by the act 
of the 9th July, 1832. The second section means nothing 
more than that the commissioners should act on the claims 
before that time filed, whether they were requested by the 
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claimants to do so or not. The privilege extended to the 
claimants to take new testimony was not designed to give 
them the right to file any new claim. The testimony taken 
could only be such as would support a claim already filed. 
What is there to distinguish this claim from all others acted 
on by the board? If this claim was dead and extinguished, 
why were not all the others in the same situation? Although 
in the interval between the 26th May, 1828— the last day for 
filing petitions under the act of 26th May, 1824—and the act 
of 9th July, 1832, for organizing the board, the reservation of 
these claims was taken away and they were subject to be sold 
as public lands, yet on the passage of the act of the 9th July, 
1832, the reservation was restored. This restoration of the 
reservation made the undisposed of claims as though they 
had never been extinguished, and they stood as they did be- 
fore the passage of the act of May 26th, 1824. 

The claim, as has been stated, was confirmed to James 
Mackay or his legal representatives. The terms of the con- 
firmation must determine the person to whom the claim is 
confirmed. There isno other guide. James Mackay, at the 
date of the confirmation, was dead. It enured then to his 
legal representatives. These representatives may be his heirs 
or assigns. If he had conveyed the claim, it would have 
enured to his assignee. If there had been no conveyance 
the title would have passed to his heirs. If only part of it 
was conveyed, the heirs and assignee would have taken it as 
tenants in common. This has been the uniform construction 
of a similar phrase in the recorder’s certificates under the 
act for the relief of sufferers by the earthquakes in New 
Madrid. The confirmations under the act of the 4th July, 
1836, have received a similar construction. Whatever may 
have been the language of the supreme court in the case of 
Bissell v. Penrose, the fact is that Rudolph Tellier showed 
himself to be the assignee of Benito Vasquez, one of the 
original grantors of the concession. But we do not conceive 
that there is any thing in that case which conflicts with any 
opinion expressed by us. There, the court refers to and 
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adopts the instructions of the commissioner of the general 
land office, in which is found the following passage: ‘* You 
will make out a patent certificate in the name of the person 
to whom the land was confirmed, or his legal representatives, 
and the patent will be issued to the confirmee or his legal 
representatives, thus relieving you, as well as this office, 
from the labor and responsibility of examining and deciding 
upon all transfers or assignments of the claims, and leaving 
the genuineness and validity of such transfers to be decided 
upon by the courts of the state, which are the only proper 
tribunals for such investigations.” (2 Land Laws, p. 747, 
748.) In the case of Bissell v. Penrose, the confirmation 
was to Benito, Antoine, Hypolite, Joseph and Pierre Vas- 
quez or their legal representatives; and Rudolph Tillier 
showing himself to be the assignee of Benito, the court held 
that the confirmation enured to him. That was a confirma- 
tion under the act of July 4, 1836. (Hogan v. Page, 22 
Mo. 65; Mercier ¥. Letcher, id. 66.) 

The next question in order is, whether the bond executed 
by Mackay, on the 10th May, 1819, to Delassus conveyed 
any interest in the concession to him. The bond is a penal 
one for the sum of twenty thousand dollars, conditioned that 
Mackay shall convey to Delassus fourteen thousand out of a 
concession of 30,000 arpens made to him by the Spanish 
government, if the grant was confirmed. This concession 
embraces the lands in dispute. Many objections have been 
made to this bond, and it was very zealously argued that it 
passed no interest in the land to Delassus. Although a deed 
could not have been required from Mackay until the land 
was confirmed, the title bond being as effectual in equity to 
pass an interest as an actual conveyance there was no neces- 
sity for a deed. This bond was executed after the introduc- 
tion of the common law. Where a person has stipulated to 
do a particular act under a penalty in case of omission, and 
it plainly appears that the specific performance of that act 
was the primary object of the agreement, and the penalty 
intended to operate merely as a collateral security, though at 
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law the party might make his election either to do the partic- 
ular act: orto pay the penalty, a court of equity will not per- 
mit him to exercise such a right, but will compel him to 
perform the object of the agreement. It plainly appears 
: from the bond that its object was to secure the conveyance 
of the land. . It was then a contract which a court of equity 
would specifically enforce. If it was such a contract it crea- 
ted an interest in the land, for courts of equity regard that 
as doné which a party agrees todo. A bond imports a con- 
sideration. To require proof of the consideration of a bond 
upwards of-thirty years old, would have the effect of declar- 
ing all such instruments of no avail. After such a lapse of 
time, it would be an accident if the consideration of a bond 
could be proved. Of what avail would be the.rule of law 
which makes age prove the due execution of an instrument, 
if the consideration of it has afterwards to be established. In 
olden times the usual way of making a penal bond was to 
sign the obligatory part, and under the sigMature to write the 
condition, which need not to have been signed. The signa- 
ture to this bond is under the condition, but that does not 
affect it. There is no foundation for the opinion that the 
owner of an inchoate Spanish grant could not affect it with 
equities as readily as he could lands to which he had a per- 
fect title. Such claims were always held and esteemed as 
lands. They were transmissible by descent, devisable, could 
be assigned and transferred, were subject to execution, and 
could be affected with equities like any other real estate of 
which a person could be seized. Because the policy of the 
federal government did not permit these inchoate rights to 
be made a foundation for asserting a title as against the Uni- 
ted States until their validity was recognized, that does not 
affect this question, which is, how these concessions were 
regarded by our laws, not how they were considered by the 
government. of the United States as to itself. It is true that 
the courts can not decide upon the rights of the parties an- 
terior to the confirmation in relation to the inchoate title and 
divert and alter the effect of the confirmation. But that 
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principle is not involved in this controversy. Its application 
would take the matter in dispute for granted. Those claim- 
ing under Delassus do not maintain that they have an equity 
to the inchoate title, which would give them a right to de- 
mand of the confirmee conveyance of the legal title granted 
by the confirmation, but they assert that by the terms of the 
confirmation they are themselves the confirmees. The prin- 
ciples which influence courts of equity in decreeing the spe- 
cific performance of contracts can not have any application in 
this suit. As the legal title passed by the confirmation to 
those claiming under Delassus, there was no necessity for the 
interference of a court of equity. 

If then those claiming under Delassus are the confirmees 
of the Spanish grant, then all questions as to the deeds from 
Mackay’s heirs to Blumenthal and Whitmore are beside the 
case, so far as those claiming under Delassus are concerned. 
If the legal title passed to them by the confirmation, neither 
Mrs. Mackay nor the heirs of Mackay could affect it by their 
conveyances, as the confirmation enured as a grant to them. 
The heirs of Mackay could no more convey that title, so far 
as it enured to those claiming under Delassus, than they 
could convey the land of any other person. 

We understand that Blumenthal and Whitmore alone com- 
plain of the judgment of the circuit court. They have no 
right to reverse that judgment for any errors which do not 
affect them. The plaintiff Joseph L. Papin was one of the 
heirs and devisees of Hypolite Papin, who was the devisee of 
Leduc, who claimed under Delassus. According to the the- 
ory of the case as stated by the appellants, he had an inter- 
est in the land then which entitled him to bring this suit. 
Now, that he claimed and had assigned to him more of Hy- 
polite Papin’s interest in the confirmation than he was enti- 
tled to does not affect Blumenthal and Whitmore. Increase 
or diminish Joseph L. Papin’s interest in his father’s share, 
and it does not lessen or affect the interest of Blumenthal 
and Whitmore. But if there were errors in the proceedings 
instituted to foreclose the equity of redemption of the alleged 
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mortgage, does it therefore follow that the validity of those 
proceedings can be contested in a collateral action? Admit 
the court erred in regarding Leduc’s title as an equitable 
mortgage, yet when a sale was made under the judgment 
rendered, although that judgment was erroneous and might 
have been reversed, yet the title would pass. If the heirs of 
the mortgagee were necessary parties as plaintiffs or defen- 
dants—which is not at all certain, as under our system of law 
the legal title of the mortgagee can be passed by a judicial 
sale—yet the omission to make them parties would not ren- 
der the judgment void. (Sto. Eq. Pleading,-p. 183-4.) If 
an administrator should represent an absolute interest in the 
land to be but a mortgage and have the equity of redemption 
foreclosed, whereby the estate of which he had the charge 
was damnified, he would be liable on his bond for such mal- 
administration; and if he became a purchaser at the sale 
under the decree of foreclosure he would be a trustee for 
those to whom the estate belonged. In this proceeding the 
legal title is alone in question. Joseph L. Papin is possessed 
of that title. The judgment then was not erroneous in as- 
signing to him all of Hypolite Papin’s interest. In express- 
ing this opinion, however, we do not wish to be understood 
as intimating that J. L. Papin may not be compelled to con- 
vey the legal title to the portions of the other heirs and de- 
visees of Hypolite Papin. .We do not consider that this 
judgment at all affects any right the other heirs of H. Papin 
may have to treat J. L. Papin as a trustee. Indeed we un- 
derstand the petition as acknowledging the equitable rights 
of the other heirs in the portion assigned to J. L. Papin. 
Judgment affirmed; Judge Napton concurs. Judge Rich- 
ardson not sitting, having been of counsel. 
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VALLE’s ADMINISTRATRIX, Appellant, v. AMERICAN IRoN Movun- 
TAIN Company et al., Respondents. 


1. Under the revised code of 1835 (R. C. 1885, p. 410) a mortgagee might, 
through an attorney in fact, acknowledge satisfaction of a mortgage on the 
margin of the record thereof; it was not necessary that such acknowledg- 
ment should be under seal, or that the agent should be authorized by in- 
strument under seal. 

2. Such an entry, except in giving notice, occupies no higher ground than an 
unrecorded release ; a direct proceeding to set it aside is not necessary. 

3. It was not necessary, under the revised code of 1835 (R. C. 1835, p. 410, 
§ 18), in order to authorize an acknowledgment of satisfaction of a mort- 
gage on the margin of the record thereof, that there should have been 
actual payment in money of the mortgage debt ; it was sufficient that there 
was “full satisfaction” of the mortgage. 

4. In a statutory proceeding to foreclose a mortgage, where the defendant 
sets up asa bar to the action an acknowledgment of satisfaction of the 
mortgage on the margin of the record thereof, the plaintiff may show in 
rebuttal that such acknowledgment was procured by fraud. 


Appeal from Washington Circuit Court. 


This was an action brought by the administratrix of the 
estate of Charles C. Vallé, deceased, to foreclose a mort- 
gage. The petition set forth that said Vallé owned an un- 
divided one-seventh of a tract of 20,000 arpens situate in St. 
Francois county ; that said Vallé sold and conveyed his said 
interest to John L. Van Doren, defendant in this suit, for 
$30,000 ; that on the same day Van Doren mortgaged the 
same to secure said purchase money; that Van Doren paid 
no part of the purchase money; that the American Iron 
Mountain Company holds title under Van Doren with notice. 
The American Iron Mountain Company, in its answer, ad- 
mitted the mortgage, but alleged that it had been paid and 
satisfied, and that satisfaction thereof had been entered by 
Mr. Frissell, attorney in fact of said Vallé, on the margin of 
the record. Said acknowledgment, as given in evidence, was 
dated October 8, 1838, and was as follows: ‘Charles C. 
Vallé acknowledges to have received $30,000 and the inter- 
est thereon in full of the mortgage recorded on this and the 
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succeeding pages, and hereby discharges John L. Van Doren 
of all liability hereby contracted. [Signed] Charles C. 
Vallé, by his attorney in fact, M. Frissell.” 

The cause was tried by the court without a jury. The 
plaintiff asked the court to declare the law as follows: “1st, 
that the proof made by defendants that C. C. Vallé in his life- 
time received stock in the Missouri Iron Mountain Company 
under an agreement to enter the mortgage satisfied, will not 
sustain’ the allegation in defendants’ answer that the said 
notes and mortgage were fully paid to him in his lifetime ; 
2d, that nothing less than an actual payment of the money 
secured by the mortgage, in accordance with the conditions 
thereof, will sustain the defence set up in the defendants’ 
answer ; 3d, that the paper writing purporting to be a power 
of attorney to Mr. Frissell, read by defendants on proof of 
the signature of C. C. Vallé alone, is not of itself sufficient 
in law to authorize the said Frissell to execute an express 
release of the mortgage, or to enter satisfaction on the mar- 
gin of the record so as to operate as an extinguishment of 
the mortgage.” The court refused so to declare the law. 
Plaintiff took a nonsuit. 


Noeli and 8S. T. & A. D. Glover, for appellant. 


I. The power of attorney to Mr. Frissell and the entry on 
the margin of the record were not legally sufficient to dis- 
charge the mortgage. The paper was not under seal. An 
attorney in fact could not, under the act of 1835, make this 
entry. To authorize this statutory release, payment of the 
money is a prerequisite in all cases. (See 2 Co. 340; 3 
Pen, & Watts, 405; 2 Shep. Touch. 323.) 

II. The court erred in excluding plaintiff’s evidence in 
rebuttal to show fraud in the arrangement for entering the 
mortgage satisfied. (2 Barr, 105; 18 Mo. 170.) The evi- 
dence on the part of defendant showed that the defendant is 
not a bona fide purchaser without notice, (See generally 
22 Mo. 85; 10 Watts, 397; 4 Paige, 127; 6 Johns. 109; 
1 Pick. 347; 2 Root, 126; 4 Harr. & McHen. 219; 2 Ind. 
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413; 2 Dev. & Bat. 580, 388; 1 Green. Ch. 118; Saxt. 204; 
3 Edwards, 427; 1 Hill, 307; 1 Edwards, 232; 24 Verm. 
70; 8 Gill, 81; 10 How. Prac. 528; 1 Whar. 892; 1 Hill, 
532.) 


B. A. Hill, for respondents. 


I. The mortgage was personal estate and passed to the 
executor. (3 Burr. 978; 3 Johns. Cas. 829; T Mo. 466; 3 
Hare, 405.) A mortgage is but a security for the payment 
of the debt, and when that is paid or extinguished it can 
never be resuscitated. (11S. & R. 223; 5 Hill, 276.) The 
delivery of the stock certificates by the Mo. Iron Mountain 
Co. to C. C. Vallé in order to have the mortgage extin- 
guished, and the surrender of the Van Doren notes to Fris- 
sell, the attorney of the company, was a payment of the mort- 
gage. (See 31 Maine, 246; 1 Ohio, 469; 1 Cole, 187; 15 
Verm. 374; 5 Metc. 310; 1 Halst. Ch. 32; 21 Pick. 230; 
6 Barr, 230; 2 Har. & McHen. 917; 11 N. H. 474; 15. & 
R. 312; 1 Halst. 471; 2 id. 407; 4 Paige, 578; 3 Har. & 
McHen. 399; 8 Ohio, 22; 4 Kent, 193; 10 Ohio, 440; 3 
Mass. 560; 11 Pick. 297; 16 Ala. 738.) There is no case 
made in the bill for the setting aside of the satisfaction of the 
mortgage ; no issue made upon it. Fraud in the entry of 
satisfaction is wholly inconsistent with the bill for a foreclo- 
sure. The mortgage exists or it does not exist. If it exists, 
and is liable to foreclosure, there can be no charge of any 
fraudulent satisfaction of the mortgage, nor any claim made 
to set aside the satisfaction of the mortgage on the ground 
of fraud. 


NaPTon, Judge, delivered the opinion of the court. 


Two of the points made in this case relate merely to the 
forms which the proceedings assumed, and their decision 
either way can not terminate the controversy, or, indeed, have 
any material effect upon the result. The plaintiff insists 
that under the answer put in by the defendants no proof is 
admissible but of actual payment of the mortgage debt, and 
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that the court should have excluded all proof concerning the 
entry of satisfaction by the plaintiff’s attorney upon the mar- 
gin of the record, the power of attorney under which this 
entry was made, and the delivery of the notes secured by the 
mortgage to the plaintiff’s agent. This testimony was how- 
ever allowed notwithstanding the plaintiff’s objections, and 
the plaintiff, in rébuttal, offered to show that this entire pro- 
ceeding—to-wit, the delivery of the notes and entry of satis- 
faction — was brought about by the fraudulent and false 
representations of the mortgagor or his agents. This tes- 
timony was objected to as inadmissible under the plead- 
ings, the petition being simply for a foreclosure under the 
statute and based upon the idea of a legal title in the mort- 
gagee, which, being shown prima facie to have been extin- 
guished by the entry of satisfaction upon the mortgage, put 
an end to the proceeding in a court of law, and placed the 
plaintiff under the necessity, if he desired to avoid the effect 
of this entry on equitable grounds, of resorting to his pro- 
ceeding in equity to have it set aside. In other words, as 
the distinction between equitable and legal actions is abol- 
ished here, the objection of the defendants substantially is 
that the plaintiff’s petition should have anticipated this mat- 
ter and set up the fraud, so that the defendants could have 
been prepared upon that point. 

Before determining these questions, it may be well to look 
at the objections taken to the sufficiency or legality of the 
entry of satisfaction upon the record of the mortgage, since 
these objections affect the essential right of the parties. By 
the law of 1835 (R. C. 1835, p. —,) under which this pro- 
ceeding occurred, a mortgagee was authorized to acknowl- | 
edge satisfaction of the mortgage upon the margin of the 
record thereof, at the request of the mortgagor, upon receiv- 
ing full satisfaction of the mortgage. This acknowledgment 
of satisfaction on the record of the mortgage is declared by 
the law to have the effect of releasing the mortgage and 
barring all actions thereon, and revesting in the mortgagor 
or his legal representatives all title to the mortgaged prop 
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erty. The entry of satisfaction in this case was made by an 
attorney in fact of the mortgagee, and neither the entry nor 
the power of attorney under which it was made was under 
seal, nor was any money in fact paid; but the notes, to secure 
which the mortgage was given, were delivered up to the 
agent of the mortgagor. A technical release of a mortgage 
or a bond must be under seal; but courts of equity treat a 
mortgage rather as a simple chose in action, capable of being 
extinguished even by a parol release executed upon a suffi- 
cient consideration. (Ackla v. Ackla, 6 Barr, 228.) Our 
statute does not require the entry of satisfaction on the mar- 
gin of the record of a mortgage to be under seal, and if an 
attorney in fact was authorized under the statute to act for 
his principal in a case of this kind at all, his authority of 
course need not be under seal, since the acknowledgment 
itself need not be in that form. 

The statute of 1835 is silent in relation to the power of an 
attorney in fact ; but the revised code of 1845 expressly au- 
thorizes the acknowledgment to be made by an attorney in 
fact. We do not infer from this circumstance that the power 
did not exist before the revision of 1845. It may have been 
thought a matter of doubt, and to relieve all embarrassment 
and put an end to any question on the subject may have 
been and probably was the motive for the provision in the 
code of 1845, which expressly gave the power. But it would 
be a very narrow construction of the first statute to deny to 
the mortgagee the power of acting through an agent—seeing 
that such a power already was possessed in relation to acts 
of a more solemn character, that he could by his attorney in 
fact execute a release of the mortgage. No motive can be 
perceived for such a restriction—no principle of public policy 
which it would promote-~no safeguard to private rights 
which it would effect. 

But it seems to be perfectly immaterial, in this case, 
whether an attorney in fact was authorized to make the entry 
of satisfaction or not under the act of 1835. Such an ac- 
knowledgment of satisfaction apart from the statute would 
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undoubtedly be treated as a valid parol release if founded 
on sufficient consideration. The statute appears to have but 
two objects.in view in requiring this parol release to be en- 
tered on the record of the mortgage —one to give notice, 
the other to revest the title. As the validity of the entry of 
satisfaction is impeached in this case by the mortgagee, in 
whose name and by whose authority the ‘entry purports to 
have been made, there can of course be no question of notice 
so far'as he is concerned. The plaintiff will not insist that 
the present defendant had no notice, since his object is to 
affect him not only with notice of the entry, but notice of the 
fraud. The objections we are now considering, it will be 
observed, came from the mortgagee, the plaintiff; and it is 
apparent that, if the power of attorney was genuine and the 
entry made under the power, there was a parol release just 
as binding on him, if made upon sufficient consideration and 
without any fraudulent practices, as though it had been 
placed by himself upon the record in pursuance of the pro- 
visions of the statute of 1835. Notice was of no consequence 
to him, and, if he is right in supposing that the statutory 
entry could alone extinguish the mortgage and revest the 
legal estate in the mortgagor, that would at most only affect 
the form of the proceeding. 

Our opinion however is, that, under the act of 1835, the 
entry of satisfaction might be made by the mortgagee 
through his attorney in fact. There is a material difference, 
we apprehend, between mortgages and judgments, so far as 
entries of satisfaction of either upon the record are con- 
cerned. An entry upon the record of the satisfaction of a 
judgment is record evidence of the highest character, and 
whilst it stands there unimpeached it is necessarily a bar to 
any action upon the same cause for which the judgment was 
rendered or in suit upon the judgment itself. A proceeding 
in the court where the judgment is rendered would be neces- 
sary to remove the bar. Whilst the entry stands, it precludes 
all inquiry in collateral suits. (Phillips, to use of Lippin- 
cott, v. Israel, 11 Serg. & R. 891.) But a mortgage is not 
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supposed to occupy any higher ground than a bond or any 
other deed. The court, in whose clerk’s office it happens to 
be recorded, has no peculiar or exclusive jurisdiction over it 
from that circumstance alone. The entry of satisfaction upon 
the margin of the book where it is recorded occupies no 
higher ground than an unrecorded release would, except 
to give notice. A direct proceeding in the court where it 
is recorded to set it aside is therefore no more necessary 
than a direct proceeding would be to set aside a deed on 
record by a party who had a deed subsequently recorded, 
but of which he claimed the other party to have had actual 
notice. 

The answer of the defendants states that the notes were all 
fully paid to Vallé in his lifetime, and delivered up to the 
trustees of Van Doren (one of the defendants), except one 
note upon which judgment had been obtained in the circuit 
court of Madison county prior to October, 1838, (the date 
of the entry of satisfaction) ; and that before this time said 
judgment and notes were fully paid; that said Vallé, by 
power of attorney, dated, &c., authorized M. Frissell to 
enter full and complete satisfaction of the mortgage; that 
under this, power said Frissell did, on the 8th of October, 
1838, enter said mortgage satisfied upon the margin of the 
record of said mortgage, in the office of the clerk of the cir- 
cuit court of St. Francois county. The defendants further 
claim to be bona fide purchasers of the mortgaged property 
for value, without notice of any equities between the mort- 
gagor and mortgagee, and that they have made valuable 
improvements. It is contended that nothing short of actual 
payment in money could be given in evidence under this 
answer, and it is further argued that the entry of satisfaction 
authorized by the statute is only authorized when the mort- 
gage debt has been paid in this way. The words of the 
statute are: “If any mortgagee receive full satisfaction of 
any mortgage,” &c. “ Full satisfaction,” we apprehend, may 
be received in other modes than by the payment of money. 
30—VOL. XXVII. 
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If the debt is extinguished by the reception of property or 
notes, or stock in satisfaction of it, such arrangement will be 
deemed a full satisfaction within the meaning of the statute. 
It depends altogether upon the intention of the parties. The 
word payment is not a technical one, but it includes not only 
payment of money, but something accepted in its stead. (2 
Greenl. Ev. § 516.) Indeed, accepting a higher security is 
taken as conclusive evidence of satisfaction of a simple con- 
tract debt; and, on the other hand, if a promissory note is 
taken as a satisfaction by express agreement, it will be so 
held even where the debt is due by record. (2 Greenl. 519.) 
So the delivery and acceptance of bank notes, the debtor’s 
own negotiable note, the note of a third person, or any spe- 
cific article or collateral thing, in satisfaction of the debt, is 
admissible under the plea of payment. (3 Harr. & McHen. 
899.) But the defendants’ answer could hardly be con- 
strued as a mere plea of payment, under the old system of 
pleading, since it proceeds to state particulars, to aver the 
entry of satisfaction, the delivery of the notes and the au- 
thority of the attorney, which would seem to be sufficiently 
specific to attain all the purposes expected under our present 
practice. 

The remaining point of practice questioned in this proceed- 
ing is the refusal of the court to let the plaintiff set up, in 
rebuttal of the defendants’ proof of satisfaction, the fraudu- 
lent and false representations by which the entry was alleged 
to be obtained. We have already concluded, from the dis- 
tinction between these statutory entries upon the record of 
a mortgage and those which occur in the record of a judg- 
ment, that no direct proceeding in the court where the re- 


cord is made is necessary in the case of mortgages, as it ° 


would probably be in the case of judgments ; and in this view 
it is obvious that the question is one merely of practice. It 
is every day’s practice in ejectment for a plaintiff holding a 
junior deed to show that the defendant’s elder deed was ob- 
tained by fraud, without any averment of the fraud in the 
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petition. So the plaintiff, holding under an elder unrecorded 
deed, can show that the defendant’s junior deed, though re- 
corded first, was obtained with actual notice of the prior 
deed, and this without any averments on the subject in the 
petition. A party in this condition may undoubtedly resort 
to a direct proceeding to set aside the conveyance he supposes 
to be an improper or fraudulent obstruction to his recovery ; 
but the practice has been more frequently to try the question 
in ejectment. We are unable to see any distinction between 
these cases and the present. The plaintiff asks the court to 
foreclose his mortgage; the defendant sets up a bar in the 
shape of an entry of satisfaction on the record of the mort- 
gage, which, prima facie, is a complete answer to the plain- 
tiff’s petition ; the plaintiff replies that this entry was pro- 
cured by fraud. That fraud vitiates such a transaction, as it 
does all others of similar character, can not be doubted, and 
that the question may be as well tried in this proceeding as in 
any other, is equally clear, and we do not perceive that there 
is any obstacle to its trial growing out of our present forms 
of practice. Of course, the fraud must be brought home to 
the present defendants ; if they purchased without know- 
ledge of any fraud, the entry is conclusive as to them. But 
the plaintiff offered to prove, not only that the entry was ob- 
tained by fraud, but that the present defendants purchased 
with a full knowledge of that fraud. We think the proof 
should have been heard; we shall therefore set aside the 
judgment of nonsuit and remand the cause; Judge Scott 
concurring. Judge Richardson not sitting, having been of 
counsel. 
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THE State, Respondent, v. Norte & Scorr, Appellants.* 


1. No state has power, under the constitution of the United States, in the ex- 
ercise of its taxing power, to discriminate in favor of its own manufactures 
and productions and against those of its sister states. Such a discriminat- 
ing tax, whether levied on the goods and manufactures of sister states in 
the original unbroken bale or package in which they are brought into the 
state, or upon the same after they have become incorporated into the mass 
of property of the state, would be unconstitutional and void. 

2. As a state can not, by a direct tax on the manufactures and productions of 
sister states, discriminate against them, so it can not accomplish such a re- 
sult indirectly by requiring a merchant dealing in such manufactures to 
take out a license and pay a tax thereon, while it levies no such tax upon 
merchants dealing in articles of its own manufacture and growth. 

8. The act to tax and license merchants, approved December 11, 1855 (R. C. 
1855, p. 1072), so far as the same required merchants dealing in the manu- 
factures of sister states to take out licenses from the state authorities and 
to pay a tax on the same, is unconstitutional and void. (Narron, Judge, 
dissenting.) 

4. A state law requiring an importer of foreign goods, who sells the same in 
the original unbroken package, to take out a license from the state author- 
ities and to pay a tax on the same, would be unconstitutional. 

5. The provision of the constitution of the state of Missouri which declares 
that all property subject to taxation shall be taxed in proportion to its value 
does not require that all the property in the state shall be taxed, but that 
when any species of property is selected for taxation it shall be taxed in 
proportion to its value. 


Appeal from St. Louis Criminal Court. 


The following is the indictment in this case: ‘“ The grand 
jurors of the state of Missouri within and for the body of the 
county of St. Louis, now here in court, duly empannelled, 
sworn and charged, upon their oath, present that William 
North and William P. Scott—they being a partnership under 





* The opinions of the judges in the above case are also applicable to the case 
of the State v. Doan and others, decided at the present term of the supreme 
court. The said case ofthe State v. Doan and others involved the same 
questions decided in the above case of The State v. North & Scott, and in the 
case of The State v. Shapleigh, reported ante, p. 344; also the further ques- 
tion of the right, under the act to tax and license merchants, to sell, without 
a license, in broken packages, goods the manufacture of sister states.—[Rerp. 
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the name and style of North & Scott, late of St. Louis, in 
St. Louis county—on the first day of July, in the year of our 
Lord, 1856, and on divers other days between that day and 
the day of the finding of this indictment, at St. Louis, in St. 
Louis county as aforesaid, unlawfully did deal as a merchant, 
in the selling of goods, wares and merchandise not the growth, 
manufacture and produce of this state, and not unmanufac- 
tured articles the growth and produce of other states, by then 
and on said other days and times there selling as a merchant 
as aforesaid one thousand pairs of patent leather boots,” &c., 
&e., “the same being goods, wares and merchandise, at a 
place then and on said other days and times occupied by 
William North and William P. Scott—they being a partner- 
ship of persons under the name and style aforesaid—for that 
purpose, to divers persons to the grand jurors aforesaid un- 
known, for the sum and price of six dollars for each and 
every pair of boots, pair of gaiters, and pair of shoes sold as 
aforesaid, without then and on said other days and times 
having a license therefor continuing in force ; against,” &c. 

To this indictment the defendant demurred. The court 
overruled the demurrer. The cause was submitted to the 
court on the following agreed statement of the facts: “It is 
admitted by defendants that during the time covered by this 
indictment the defendants, as copartners, as charged, were 
doing business as merchants, and that they did deal in the 
selling of goods, wares and merchandise at a store occupied 
by them for that purpose at the county aforesaid, without a 
license therefor, and that in their dealing as merchants afore- 
said they did sell manufactured articles which were of the 
growth and produce of the state of Massachusetts and other 
states of this Union, and were imported by them into this 
state and sold by them in the original packages as imported, 
of the description as charged in the indictment.” This was 
all the evidence in the cause. The defendants asked the 
court to declare the law as follows: “If the defendants 
neither received for sale nor sold at their store in St. Louis 
any other goods except such as were imported into this state 
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from other states of the Union by defendants and sold by 
them in the original unbroken packages, as imported, then 
the defendants are not guilty and the court will so find.’’ 
The court refused so to declare, but declared the law to be 
as follows: “If defendants were copartners in business as 
merchants, and during the time covered by the indictment 
did, at St. Louis county, deal in the selling of goods, wares 
and merchandise, as described in the indictment, which were 
. articles manufactured in other sister states of this Union and 
the growth and produce of such states, and thence imported 
by defendants into this state and sold in the original unbro- 
ken packages, at a store occupied by them for that purpose, 
without a license authorizing them so to deal, they are guilty 
as charged in the indictment.” The court found the defen- 
dants guilty. 
Shepley, Gamble and Hannegan, for appellants.* 


I. The judgment in the case of the State v. Shapleigh 
and others can not be sustained. The act of December 11, 
1855, to tax and license merchants is, in design and effect, 
a tax upon property and not a license to pursue a particular 
avocation or calling. The merchant licensed pays according 
to the amount of property he has. The tax is not equal 
upon all. In the case of Nathan v. State of Louisiana, 8 
How. 73, all engaged in the calling of broker or banker were 
taxed equally, regardless of the amount or kind of business. 
There was no attempt to tax a specific property under the 
guise of licensing an occupation. In the present case, some 
persons are exempt who receive for sale only a certain kind 
of property. The act professes to tax all merchants, but in 
reality imposes the tax for the licenses only upon those mer- 
chants who deal in foreign commodities and in manufactured 
articles, the products of other states. The tax is not a fixed 
amount to be paid by all in that business ; it is not to be paid 





* The three cases, State v. Shapleigh, State v. North & Scott, and State 
v. Doan and others, were argued and submitted at the same time to the 
supreme court. 
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by all men in that kind of business. It is not to be estimated 
on the amount of profits, nor by the amount of sales, but is 
simply a tax imposed upon particular kinds of property ac- 
cording to its value. If the legislature is prohibited from 
laying a direct tax upon any species of property, it can not 
effect the same object by requiring the person selling the 
article to pay a tax by way of license proportional to the 
amount he receives of the article. (See Brown v. Maryland, 
12 Wheat. 419.) A person importing goods into this state 
from foreign countries, paying to the United States duties 
thereon and selling them only in the original unbroken pack- 
ages, is protected by the constitution of the United States 
from being compelled to pay a tax thereon, or take out a 
license for the selling of the same. (Brown v. Maryland, 12 
Wheat. 419.) The authority of the case of Brown v. Mary- 
land has not been shaken by any subsequent decision. With 
the exception of Mr. Justice Daniel, none of the judges of 
the supreme court of the United States have expressed views 
antagonistic to the principles decided in that case, so far as 
it related to foreign commerce. The taxing of imports, 
while they remain in their original state as articles of com- 
merce, is repugnant to the clause of the constitution relating 
to commerce, and also to that clause which declares that the 
states shall not lay imposts or duties on imports or exports. 
The power to regulate commerce is exclusively vested in 
Congress. The only question is, when does the power of 
Congress over the import cease ? 

II, A person importing goods into this state from sister 
states of this Union, and only selling and holding them in 
their original unbroken packages, is protected by the consti- 
tution of the United States from being compelled to take out 
a license for the selling the same or pay tax thereon. The 
decision in Brown v. Maryland, though the case only related 
to foreign importations, went to the full extent of holding 
that the traffic between the states was equally protected. 
None of the judges, except Mr. Justice Thompson, expressed 
any dissent from the reasoning or conclusions of the Chief 
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Justice. (See 2 Story on Const. 512,516.) The power of 
Congress over the subject is exclusive. If exclusive only 
when Congress has acted upon the subject, then Congress 
has acted by willing that inter-state commerce should be free. 
It has in various ways regulated in reference to inter-state 
commerce. It has passed laws in relation to the transfer, 
enrollment, licensing and inspection of boats ; the removal of 
obstructions in rivers that do not have any outlet to tide- 
waters; in the erection of light-houses on Lake Michigan ; 
improvement of inland harbors on the rivers and upon Lake 
Michigan. So-also the act in question is unconstitutional in 
that it conflicts with that provision of the constitution of the 
United States which provides that “all duties, imports and 
excises shall be uniform throughout the United States.” So 
also it is repugnant to the constitution in that it is an attempt 
to regulate foreign and domestic commerce by making a dis- 
crimination in favor of home productions and against products 
of other states and imported goods, with a view of raising a 
revenue from the latter. The law is also in conflict with that 
provision of the state constitution which provides that “ all 
property subject to taxation in the state shall be taxed in 
proportion to its value.” (See Gibbons v. Ogden, 9 Wheat. 
509; License Cases, 5 How. 504; Passenger Cases, 7 How. 
283 ; State-v. Price, 18 N. H. 578.) 


Mauro, (circuit attorney,) for the State. 


I. The act to tax and license merchants is constitutional. 
It is not a regulation of commerce, though some of its pro- 
visions may have a remote bearing and influence upon com- 
merce. It does not prevent, nor does it seek to prevent, the 
importation of any kind of goods whatever, nor does it im- 
pose any conditions upon, or place any impediment in the 
way of, a free interchange of commodities with other states 
and countries. It simply imposes a tax by way of license 
upon the avocation of selling imported goods after the offices 
of commerce are accomplished, the goods are released from 
the grasp of the federal government, and they have obtained 
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a lodgment in this state and are fully under the protection of 
its laws. Itisarevenue law. Conceding that it is a regu- 
lation of commerce, it is not therefore void. The states may 
regulate commerce so long as Congress does not intervene. 
(7 Pet. 251; 11 Pet. 102; License Cases, 5 How. 504; Pas- 
senger Cases, 7 How. 283.) The act does not impose a tax 
on property. It does impose a tax upon an avocation, and 
none the less so because the amount to be paid upon each 
license is graduated according to the amount of business 
done under it. (Nathan v. Louisiana, 8 How. 73; 5 How. 
588.) A tax upon a vocation is not a duty upon imports 
within the meaning of the constitution of the United States. 
The case of Brown v. Maryland is distinguishable from the 
present. Under the Maryland act one sale was sufficient ; it 
was immaterial whether the goods sold were upon ship board, 
in bond at the custom-house, or elsewhere. Under our act 
there must be a “dealing in the selling” at a store, &c., 
occupied for that purpose. The articles sold by the defen- 
dants had lost their distinctive character as imports. (See 
License Cases, 5 How. 504; Passenger Cases, 7 How. 283.) 
They had become confused with the common mass of prop- 
erty in the state. After their introduction the state may tax 
them. The law is not in violation of the nineteenth section 
of the bill of rights of this state. If it is a tax upon prop- 
erty, which is denied, it is an ad valorem tax. 


Scorr, Judge, delivered the opinion of the court. 


The defendants, who composed a copartnership, were in- 
dicted, under the second section of the act entitled ‘ An act 
to tax and license merchants” (R. C. 1855, p. 1073), for 
dealing as merchants without a license. On the trial, it ap- 
peared that the defendants carried on business as merchants ; 
that they sold manufactured articles which were of the 
growth and produce of the state of Massachusetts and other 
states of the Union, and were imported by them into this 
state and sold in the original packages as imported. The 














ST. LOUIS. 





State v. North & Scott. 





court declared the law to be, that if the defendants were 
copartners in business as merchants, and, during the time 
covered by the indictment, did, at St. Louis county, deal in 
the selling of goods, wares and merchandise as described in 
the indictment, which were articles manufactured in other 
sister states of this Union, and the growth and produce of 
such states, and then imported by defendants into this state 
and seld in the original unbroken packages, at a store occu- 
pied by them for that purpose, without a license authorizing 
them so to deal, they are guilty as charged in the indict- 
ment. The following instruction asked by the defendants 
was refused: “That if the defendants neither received for 
sale nor sold at their store in St. Louis any other goods, ex- 
cept such as were imported into this state from other states 
of the Union by defendants and sold by them in the original 
unbroken packages as imported, then the defendants are not . 
guilty, and the court will so find.” 

The first section of the act to which reference has been 
made defines a merchant to be a person, or copartnership of 
persons, who shall deal in the selling of goods, wares and 
merchandise at any store, stand or place occupied for that 
purpose. The second section of the same act imposes a fine 
of not less than fifty nor more than five hundred dollars 
upon every person or copartnership of persons who shall deal 
as a merchant without’ a license first obtained. The third 
section of the act provides that merchants “ shall pay an ad 
valorem tax, equal to that which is levied upon real estate, 
upon all goods, wares and merchandise purchased by them, 
except such as may be the growth, produce or manufacture 
of this state, and except such manufactured articles as may 
be the growth or produce of other states.”” By the subse- 
quent provisions of the act, a license is obtained by giving 
bond for the payment, on the first of November, of all taxes 
which may then be due for the twelve months ending on the 
first November upon the merchant’s license as a vendor of 
goods, wares and merchandise. And it was made the duty 
of every licensed merchant, on the first day of November of 
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each year, to file in the office of the clerk of the court grant- 
ing the license a statement of the amount of all goods, wares 
and merchandise (excepting such as may be the growth, 
produce or manufacture of this state, and except such unman- 
ufactured articles as may be the growth or produce of other 
states) received for sale within the year then ending. 

From the foregoing statement of the law and facts of this 
case, it will be seen that it presents the question of the power 
of the states, in the exercise of the right of taxation, to dis- 
criminate between products of this state and those manufac- 
tured in our sister states. It will be seen that the discrimi- 
nation is made, whatever guise it may assume, or by what- 
ever name it may be called. It clearly appears from the 
statute that it exempts from tax or license the merchant who 
deals in goods the growth or produce of this state, while 
those who deal in the like goods of other states are compelled 
to take out a license, which can only be obtained by paying 
an ad valorem tax on all the goods received for sale. And 
can a more important question arise affecting the peace of 
the states-—one that more. deeply concerns the harmony and 
good understanding towards each other which should pervade 
the several states composing this Union? Happily for the 
people of the United States they have a government that was 
organized in an enlightened age, when there lived men whose 
wisdom and intelligence were sufficient, and whose patriot- 
ism prompted them, to set forth the causes which led to its 
adoption. The papers and resolves, that had their origin in 
a desire to amend the articles of confederation, shed a great 
light to guide us in the interpretation of the powers of that 
government by which the old confederacy was replaced. The 
motives to the formation of the federal government were not 
only blessings in anticipation, but an anxiety to be delivered 
from evils wide-spread in their operation and threatening to 
deprive us of all the advantages derived from the toils and 
sacrifices of the revolution had a large share in promoting 
that great design. Some of the greatest of these evils had 
their source in the powers with which the states were sepa- 
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rately clothed of laying duties on imports and of regulating 
commerce ; powers which, though the constitution considers 
as substantive and distinct, yet in their exercise frequently 
run into each other and mingle together. The extent to 
which the power to regulate commerce may be exercised can 
not be fully defined by prospective laws. It is a power whose 
exercise depends on contingencies which can not be foreseen. 
Motive agents not yet conceived may ultimately come into’ 
use, which may cause a necessity for the exertion of this 
power. It was said in the case of Gibbons v. Ogden, 9 
Wheat. 1, that, as the words “to regulate” imply in their 
nature full power over the thing to be regulated, it excludes 
necessarily the action of all others that would perform the 
same operation on the same thing. That regulation is de- 
signed for the entire result, applying to those parts which 
remain as they were as well as to those which are altered. It 
produces a uniform whole, which is as much disturbed and 
deranged by changing what the regulating power designed to 
leave untouched as that on which it has operated. But 
though the enactments of Congress for the regulation of 
commerce are supreme, and those regulations, whether they 
are express or arise by necessary implication, are equally 
binding, and supersede state regulation, yet it is conceived 
that the states, in the exercise of the power of regulating their 
own internal affairs—whether in enacting police laws, laws 
for the preservation of the health of their citizens, or laws for 
the improvement of their navigable streams—may, in an en- 
larged sense of the phrase, be said to exercise the power of 
regulating commerce ; and such regulation will be constitu- 
tional, unless it interferes with provisions enacted by Con- 
gress in pursuance to the federal constitution. In this sense 
are understood those who maintain that the power to regu- 
late commerce is concurrent between Congress and the 
states; that the power, in all its branches and ramifications, 
is not so exclusively vested by the constitution in Congress 
as that all state legislation, which may fall within the range 
of the power of regulating commerce, will be unconstitu- 
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tional, though not in conflict with any act of Congress. It 
would be a bold proposition that the states of this Union have 
a concurrent power, in the regulation of commerce, with the 
Congress of the United States, in all matters but those in 
which there is an express prohibition on them by the consti- 
tution. The power to regulate commerce with foreign na- 
tions and among the several states and with the Indian 
tribes having been conferred by the constitution on Congress, 
and the power to lay and collect duties and imposts being 
vested in the same body, with an express prohibition on the 
states, without the consent of Congress, from laying any im- 
posts or duties on imports or exports except what may be 
absolutely necessary for their inspection laws, it is conceived 
that the history of the time during which the confederation 
of the United States of America existed, the form of govern- 
ment supplanted by the present constitution, will show that 
the law, whose validity is the subject of consideration, is 
in conflict with the spirit and meaning of the federal consti- 
tution. 

A want of power to raise revenue for its support was not 
the only defect in the old confederation of the states as a sys- 
tem of government. The articles of confederation left the 
power of regulating commerce in the states, except the re- 
striction contained in the sixth article, which was a limited 
and temporary one. The want of a single and united body 
to regulate commerce was sensibly felt and caused loud com- 
plaints against the government. The state of Virginia, which 
was always active in proposing and eager in accepting means 
offered for the alteration of the articles of confederation so as 
to endow them with greater energy and power, on the 30th 
November, 1785, resolved, “ that the relative situation of the 
United States has been found on trial to require uniformity 
in their commercial regulations as the only effectual policy 
for obtaining in the ports of foreign nations a stipulation of 
privileges reciprocal to those enjoyed by the subjects of such 
nations in the ports of the United States, for preventing ani- 
mosities which can not fail to arise among the several states 
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from the interference of partial and separate regulations ; and 
whereas such uniformity can be best concerted and carried 
into effect by the federal councils, which, having been insti- 
tuted for the purpose of managing the interests of the states 
in cases which can not be so well provided for by measures 
individually pursued, ought to be invested with authority in 
this case, as being within the reason and policy of their in- 
stitution.” These are the sentiments of a body of men, 
whose acts had an immediate agency in bringing about the 
measures that led to the adoption of the present federal con- 
stitution. 

The “ Federalist,” after declaring that one of the princi- 
pal purposes to be answered by the Union is the regula- 
tion of commerce with other nations and between the states, 
maintains that “a unity of commercial as well as political 
interests can only result from a unity of government; that 
the competitions of commerce would be fruitful sources of 
contention. The states less favorably circumstanced would 
be desirous of escaping from the disadvantages of local situ- 
ation and of sharing in the advantages of their more fortu- 
nate neighbors. Each state, or separate confederacy, would 
pursue a system of commercial polity peculiar to itself. This 
would occasion distinctions, preferences and exclusions, which 
would beget discontent. The habits of intercourse, to which 
we have been accustomed from the earliest settlement of the 
country, would give a keener edge to those causes of discon- 
tent than they would naturally have independent of this cir- 
cumstance. We should be ready to denominate injuries 
those things which were in reality the justifiable acts of in- 
dependent sovereignties consulting a distinct interest. The 
spirit of enterprise which characterizes the commercial part — 
of America left no occasion of improving itself unimproved. 
It is not at all probable that this unbridled spirit would pay 
much respect to those regulations of trade by which particu- 
lar states might endeavor to secure exclusive benefits to their 
own citizens. The infraction of these regulations on the 
one side, the efforts to prevent and repel them on the other, 
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would naturally lead to outrages, and these to reprisals and 
wars.” 

Judge Marshall, who lived under the confederation and 
was an historian of the events of that time, says: ‘ The 
oppressed and degraded state of commerce previous to the 
adoption of the constitution can scarcely be forgotten. It 
was regulated by foreign nations with a single view to their 
own interests, and our disunited efforts to counteract their 
restrictions were rendered impotent by want of combination. 
Congress, indeed, possessed the power of making treaties, but 
the inability of the federal government to enforce them be- 
came so apparent as to render that power, in a great degree, 
useless. Those who felt the injury arising from this state of 
things, and those who were capable of estimating the influ- 
ence of commerce on the prosperity of nations, perceived the 
necessity of giving the control over this important subject to 
a single government. It may be doubted whether any of the 
evils proceeding from the feebleness of the federal govern- 
ment contributed more to that great revolution which intro- 
duced the present system than the deep and general convic- 
tion that commerce ought.to be regulated by Congress.” (12 
Wheat. 446.) | 

These citations, coming from the sources they do, should 
be sufficient to satisfy us that the necessity for the regula- 
tion of commerce and the laying of imposts and duties by 
a single government were great and moving causes in the 
formation of the federal constitution, and that experience 
showed that the exercise of these powers could not be con- 
fided to the several states without causing rivalries, restric- 
tions and exclusions, which would finally end in the termina- 
tion of their union. 

It has been observed that the law under review involved 
the exercise of the power by the state to discriminate in tax- 
ation between articles the manufacture of this state and those 
the manufacture of other states, and it may be added of for- 
eign nations. As commerce may be regulated in many ways, 
it will not be denied that one of the methods of exercising 
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this power is the imposition of discriminating taxes or duties 
on articles the manufacture of other states or nations. Dur- 
ing the existence of the confederacy, and at the time of the 
adoption of the federal constitution, the states do not seem to 
have turned their attention to the protection of domestic 
manufactures. The population being agricultural and com- 
mercial, its wealth was mostly derived from the sale and ex- 
change of its products with other nations. Hence we do not 
find any complaints in relation to the imposing of discrimi- 
nating taxes or duties, except so far as they may have been 
laid to counteract the policy of those states which, having a 
sea-board, would tax the imports or exports of other states, 
which, having no ports of their own, were obliged to export 
and import through the territory of the states more favorably 
situated for commerce. But, whatever may be the motive 
for the tax, whether revenue, restriction, retaliation, or pro- 
tection of domestic manufactures, it is equally a regulation 
of commerce, and in effect an exercise of the power of laying 
duties on imports; and its exercise by the states is entirely 
at war with the spirit of the constitution, and would render 
vain and nugatory the power granted to Congress in relation 
to those subjects. Can any power more destructive to the 
union and harmony of the states be exercised than that of 
imposing discriminating taxes or duties on imports from 
other states? Whatever may be the motive for such taxes, 
they can not fail to beget irritation and to lead to retaliation; 
and it is not difficult to foresee that an indulgence in such a 
course of legislation must inflame and produce a state of 
feeling that would seek its gratification in any measures re- 
gardless of the consequences. We all remember that some 
years ago, when it was proposed in our councils to lay a dis- 
criminating tax on the products of some of our sister states, 
that the measure had its origin in a feeling of hostility en- 
gendered by a course of conduct on their part conceived to 
be inimical to the policy of this state. Fortunately, the 
measure proposed was not adopted; and however much we 
may sympathize in the opposition to the conduct complained 
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of, we can not but express our satisfaction that our legisla- 
tive records were not made to bear any such law. 

But it is when considered in reference to our foreign com- 
merce that this power in the states seems most destructive to 
one of the important ends proposed by the adoption of the 
federal constitution. After the treaty of 1783, foreign nations 
would not contract treaties of commerce and navigation with 
the United States. As there was no power to regulate com- 
merce in the central government, they did not think it worth 
while to enter into obligations with a nation which had no 
legislative control over the subjects about which they would 
treat, and whose treaties might be frustrated by any member 
of the confederacy. Great Britain refused to negotiate with 
us on account of the weakness of our government and its 
want of authority to regulate commerce. Now that the 
power to regulate commerce has been delegated by the states, 
and the power of laying duties on imports taken away from 
them, can it be maintained that there is still an authority 
to lay a tax which shall discriminate between the products 
of the citizens of the states and the like products of foreign 
nations? What nation would treat with the general govern- 
ment, if the advantages secured to it by a treaty with that 
government were at the will of the several states composing 
the Union? Ifa foreign nation, for a fair equivalent, should 
obtain from the federal government the right to import its 
products free of duty, how would that government justify 
itself in the eyes of the world if the states composing the 
Union should single out the imports from that nation and 
subject them to a tax which would prevent a sale of them ? 

Under a power to levy a discriminating tax between do- 
mestic and foreign products, commerce may not only be 
regulated, but indirectly a duty may be laid on imports. In 
laying a tax discriminating against the imports from foreign 
nations or the sister states, a duty is as effectually laid as 
though the tax had been demanded before the importation 
was allowed. What is the difference between collecting the 
tax before the import is admitted and singling it out from all 
31—VOL. XXvII. 
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others after it has been admitted and subjecting it to the 
same tax ? 

It is maintained that the supreme court of the United 
States, in the case of Brown v. The State of Maryland, 12 
Wheat. 448, decides that, although the states can not tax 
imports while they are in the original bales or boxes in which 
they were imported, yet, when the boxes are broken up and 
the imported goods become incorporated into the mass of the 
property of the state, those goods become subject to taxation 
like all other property in the state. This is not denied. We 
do not conceive that the opinion, which denies to the states 
the power to lay discriminating taxes on the products of other 
states or of foreign nations, at all abridges or impairs the 
power in the states to lay and collect taxes. While it is ad- 
mitted that all the property in the state subject to private 
ownership is liable to taxation, it is no diminution of this 
power so to limit its exercise as to prevent a discriminating 
tax between similar articles. The abolishment of the dis- 
criminating tax will be the means of increasing the revenue ; 
as, if the tax on all the property is made equal to the discrim- 
ination, or if the property exempt by way of discrimina- 
tion is made subject to taxes, the revenue will be increased. 
Can a restraint on the abuse of a power fairly be said to be 
a limitation of that power? Is it a diminution of the power 
of taxation to hold that the general assembly can not re- 
quire that the property of the left-handed only shall pay all 
the revenue of the state; or that men born in a particular 
state shall bear all the taxes? Is it an abridgment of the 
power of raising revenue to maintain that a law can not be 
passed which imposes a tax on an article made in Boston, - 
while a similar article made in Charleston is exempted ? 
that a cloth manufactured in England shall pay a tax, while 
similar cloth made in France shall be free from taxation ? 
Although the states may not be bound to find purchasers for 
goods imported into them, yet it is insisted that they can not 
so abuse the power of taxation as to drive an imported arti- 
cle from the market by an unfair and unequal discrimina- 
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ting tax. There is no difference in principle between laying 
a duty before an article is imported and the imposing a dis- 
criminating tax, which, after its importation and incorpora- 
tion into the mass of the property of the state, prevents its 
sale. That which can not be done directly can not be done 
indirectly. (Brown v. State of Maryland, 12 Whea. 448-9.) 

But it is said that the passage of the law under considera- 
tion is nothing more than the exercise of the power of laying 
taxes, a power unquestionably belonging to the states; and 
that its enactment was conceived in no design to regulate 
commerce with foreign nations or among the several states. 
It is true, in the law before us there is no discrimination 
against particular states or nations. It is against all states 
and nations. But, a power to discriminate against all car- 
ries with it a power of discrimination as to individuals. If 
the general power is sanctioned, it is not easy to perceive the 
principle by which it can be arrested in its more limited ex- 
ercise. Ifa law actually violates the constitution, its nullity 
must be declared, notwithstanding there may have been no 
intent in the makers of the law to violate that instrument. 
The constitutionality of a law can not depend upon the mo- 
tives of its makers. The uprightness of the intention of the 
lawgiver in the enactment of a law may excuse him in a 
moral point of view, but it can add nothing to its constitu- 
tional validity. When the state of Maryland imposed a tax 
on a branch of the Bank of the United States situated within 
her jurisdiction, the law could not escape the objections of 
its want of conformity to the constitution by the argument 
that taxation did not necessarily and unavoidably destroy. 
It was answered, that the power to tax involves the power to 
destroy ; that the power to destroy may defeat and render 
useless the power to create; that the exercise of such a 
power was inconsistent with the right of the government to 
use the means employed ; and that they were not driven to 
the perplexing inquiry, so unfit for the judicial department, 
what degree of taxation is the legitimate use, and what de- 
gree may amount to the abuse of power? (4 Whea. 430-1.) 
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In Brown v. The State of Maryland, 12 Wheat. 439, it was 
said that “it is obvious that the same power which imposes 
a light duty can impose a very heavy one which amounts to 
a prohibition. Questions of power do not depend on the 
degree to which it may be exercised. If it may be exercised 
at all, it must be exercised at the will of those in whose 
hands it is placed. The question is, where does the power 
reside ; not, how far it will be probably abused; and the 
greater or less extent in which it may be exercised does not 
enter into the inquiry concerning its existence. When we 
are inquiring whether a particular act is within this prohibi- 
tion, the question is, not whether the state may so legislate 
as to hurt itself, but whether the act is within the words and 
mischief of the prohibitory clause.” 

We do not conceive that this case involves the right of the 
state to tax professions, occupations or trades. Such a power 
in the states has been sanctioned in the case of Nathan v. 
The State of Louisiana, 8 How. 73. The same right was 
recognized in the case of Brown v. Maryland, 12 Wheat. 
439; yet its recognition did not prevent the court from de- 
claring a state law to be unconstitutional which required ali 
importers of foreign goods by the bale or package to take 
out a license on which a tax was levied. So here, the ques- 
tion is not whether a license to do business may be taxed, 
but whether, under color of a license, a tax may be imposed 
which is not warranted by the constitution. If the tax is 
unconstitutional, the form by which it may be attempted to 
be collected is a matter of no importance. Can a state lay 
a discriminating tax on goods after their importation? If it 
can not do it directly, then the same thing can not be accom- . 
plished by any indirect means. The requiring of every 
dealer in goods which have been imported to take out a 
license, on which a tax is levied, is the same thing as impos- 
ing the tax on the goods themselves. 

From the view we have taken of this subject, it will be 
seen that it is not deemed a matter of any importance 
whether the power of laying a discriminating tax is exercised 
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on the original package or bale in which the merchandise 
was imported, or whether it is exercised on the goods them- 
selves after they have been incorporated into the mass of the 
property of the state. Itis obvious that if the laying of a 
discriminating tax is unconstitutional, the time at which the 
power is exerted, or the condition of the goods at the time 
of its exercise, can not change the nature of the act. 

We have not been enabled to ascertain that the question 
before us has ever received a direct determination. In the 
case of Biddle v. The Commonwealth, 13 8. & R. 405, the 
law required every person dealing in the selling of any 
goods, wares, or merchandise, wines or distilled liquors—ex- 
cept such as were of the growth, produce or manufacture of 
the United States—to take out a license for vending such 
goods, for which license certain duties were to be paid. 
There was also an exception in favor of importers who sold 
in the original cask, case, box or package, in which the goods 
were imported. The court held this law to be constitutional. 
But in the opinion nothing is said in relation to the question 
of the power of the states to lay a discriminating tax against 
foreign merchandise. In the case of Pierce v. The State of 
New Hampshire, 13 N. H. 582, Judge Parker said: “‘ Should 
an attempt be made by a state to prohibit the sale of imported 
iron, or salt, or sugar, or cotton goods, within its limits, or 
to tax articles the produce of another state beyond the rate 
of similar articles produced within its own borders, it would 
very readily be seen that such legislation was not a regula- 
tion of internal police merely, but that its design and effect, 
if admitted, must be the regulation of foreign commerce or 
commerce among the states also.”’ In the case of the Peo- 
ple v. Huntingdon, 4 N. Y. Leg. Obs. 197, Judge Smith 
concurs in opinion with Judge Parker, and adds: “ Under 
whatever name or pretence such a law might be passed, it 
must be regarded as a fraudulent attempt to override the 
constitution, and hence could not be sustained.” In the 
case of Brown v. The State of Maryland, 12 Wheat. 439, it 
was held that a law was unconstitutional which required all 
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importers of foreign goods by the bale or package to take 
out a license on which a tax was imposed. It was held that 
such a law violated the provision of the constitution which 
prohibited the states from laying imposts and duties on im- 
ports or exports, and also that which declares that Congress 
shall have power to regulate commerce with foreign nations 
among the several states and with the Indian tribes. Judge 
Marshall, after an able opinion against the constitutional 
validity of such a law, remarked: “In conclusion, it may 
be proper to add that we suppose the principles laid down in 
this case to apply equally to importations from a sister state. 
We do not mean to give any opinion on a tax discriminating 
between foreign and domestic articles.” We do not consi- 
der that the “license cases,” as they are termed, reported in 
5 How. 504, as deciding any thing in hostility to the views 
we have expressed. Those cases stand on a ground entirely 
different from those on which our opinion rests. 

The foregoing intimations of opinion on this question will 
be sufficient, we trust, to defend us from the imputation of 
introducing any novelty into our constitutional law. We 
have not sought this task; it has been forced upon us, and 
we have entered upon its discharge with a due sense of the 
responsibility under which we labor. If we have erred, we 
feel confident that we have erred on the side of safety and 
in a desire to cherish peace and good-will among the states 
of the Union. We do not conceive that the opinion that we 
entertain in the least injuriously affects the power of taxa- 
tion of the state. On the contrary, by requiring the same 
tax to be levied on like articles produced or manufactured 


in this state, we rather increase the revenue. Nothing is to . 


be gained by the exercise of the power of laying a discrimi- 
nating tax. If it is lawful for one state to do it, it is equally 
so to the others. Laws will be passed in retaliation of those 
we may enact, and so we may be losers in the end. Situated 
as the state of Missouri is, she should be one of the last to 
enter on such a course of legislation. Without a sea-board, 
far in the interior, cut off from all outlets to foreign com- 
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merce, she would be one of the greatest sufferers in a con- 
test of such a nature. If we have erred in applying to the 
law under consideration the principle that a tax discriminat- 
ing between foreign and domestic articles can not be imposed, 
we feel confident, nevertheless, that the principle is a correct 
one. No one can rise from reading the history of the events 
out of which our present constitution had its existence, with- 
out a conviction that the power of laying a discriminating 
tax on the importations from other states and nations was 
never designed to be left with the several states. That is a 
power only to be exercised by a single body, and that body 
has been created with ample power for the protection of the 
interests of all the states. 

The 19th section of the bill of rights, which declares that 
all property subject to taxation in this state shall be taxed 
in proportion to its value, has been repeatedly construed by 
this court to mean, not that all the property in the state 
must be taxed, but that when any article of property is se- 
lected for taxation, it shall be taxed in proportion to its 
value and not specifically; and the general assembly may 
therefore not only levy an ad valorem tax on the goods of 
merchants, but may also impose a tax on their occupation, to 
be collected in the form of license. 

On the facts as agreed, the defendants should have been 
acquitted ; and the judgment will be reversed and the de- 
fendants discharged from their recognizance ; Judge Rich- 
ardson concurring ; Judge Napton dissenting. 


Napton, Judge, dissenting. By the constitution of the 
United States, it is declared that ‘the powers not delegated 
to the United States by the constitution, nor prohibited by it 
to the states, are reserved to the states, or to the people.” <A 
power to tax all the persons and property and occupations 
within the limits of a state, is a necessary incident to state 
sovereignty ; and if that power has been abandoned or re- 
stricted, the abandonment or restriction must be found clear- 
ly expressed, or necessarily implied, in the provisions of the 
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federal constitution. The prohibition ought to be plain or 
the implication necessary, since it is not to be presumed that 
the states would permit doubtful or refined construction to 
deprive them of so essential an element of existence. 

No subject was more thoroughly discussed, none better 
understood or more generally agreed upon in the convention 
of 1787, than the propriety and necessity, conceded on all 
sides, of vesting the federal government with such powers as 
would effectually put a stop to the conflicting commercial 
regulations. in the different seaboard states, which had pro- 
duced a vast deal of complaint, a great amount of inconve- 
nience, and probably real hardship upon the states in the 
interior or without harbors, and which, in truth, was one of 
the principal and immediate incentives to the meeting at 
Annapolis, which preceded the more general convention in 
Philadelphia. We learn from Mr. Madison’s papers, as well 
as from the resolutions of several of the states, that this sub- 
ject was the only ostensible avowed purpose which it was 
proposed to accomplish, although it was well understood that 
other changes in the old articles of confederation, vastly more 
important, were contemplated. Under these circumstances 
it would seem strange that the work of the convention, the 
constitution of the United States, should still leave it a de- 
batable question to what extent it was designed to limit the 
taxing power of the states, and how far the taxing power of 
the two governments was designed to be concurrent over the 
same subject, and where it was intended to be exclusive in 
the one or the other. The result of their deliberations and 
actions is before us. The convention undoubtedly supposed 
they had accomplished every purpose deemed important or . 
desirable on this subject by two provisions inserted in the 
constitution. One is a prohibition to the states from laying 
any imposts or duties upon imports or exports without the 
consent of Congress. The other provision invested Congress 
with the power to “ regulate commerce with foreign nations, 
and among the several states.’ Beyond this the convention 
did not deem it necessary to go to secure the objects in view. 
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It is now contended and decided that the states can not 
levy a tax upon merchandise brought from foreign countries, 
or from other states, after it has become the property of their 
citizens, and after it has paid duties (if any were due) to the 
federal government, and it has passed from the hands of the 
importer and been distributed among retailers, or the ori- 
ginal packages in which it was imported have been broken 
up, unless the same tax is levied on similar productions or 
similar articles of manufacture raised or made within the 
state where the tax is levied. Where is the provision of the 
constitution which imposes this restriction? The proposition 
is, that the power to regulate commerce with foreign nations 
and among the several states excludes all exercise of such 
power by the states, whether the ground be occupied by fed- 
eral legislation or not. Be itso. This is not my opinion, 
nor was it the opinion of a majority of the supreme court of 
the United States, who decided the License Cases reported in 
5 Howard. C. J. Taney, with Judges Nelson, Woodbury, 
Daniel and Catron, were of opinion that every object proposed 
to be accomplished, and which ought to be accomplished con- 
sistent with a due maintenance of state sovereignty and state 
safety, was obtained by construing this provision to yield a 
supremacy to federal legislation, and not to exclude necessa- 
rily all state legislation on the subject. The Chief Justice 
did not hesitate to express his alarm at the consequences of 
any other construction, and avowed his belief that it would 
‘‘seriously impair the powers of taxation which have been 
heretofore exercised by the states.” But let it be conceded 
that the power is exclusive. The question still presents 
itself after this concession is made, whether a tax upon for- 
eign merchandise in the hands of retail dealers within this 
state, or of wholesale dealers (after the package is broken), 
is a regulation of commerce with foreign nations, or between 
the states, within the meaning of this provision of the fed- 
eral constitution. Such a tax, it is admitted, imposes a bur- 
den on commerce to some extent; but because it imposes 
directly a burden on commerce, is it therefore a regulation 
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of commerce with foreign nations or between the states? If 
the answer to this question is affirmative, and such I under- 
stand is the conclusion to which a majority of the court 
has arrived, let us see to what results it leads. I can follow 
it to no other conclusion than that the legislature have no 
power to tax merchants or merchandise at all. How will 
you tax merchants without imposing a burden upon com- 
merce? What law can be devised to effect such a purpose 
as this? Merchants are the persons by whom all the com- 
merce of the country is conducted. They are the agents 
who exchange the surplus productions and manufactures of 
this state for those of foreign nations and sister states. Every 
tax upon the merchant, however small, whether exacted 
in the shape of a license or imposed in the form of an ad 
valorem duty, is a burden upon commerce; and if the le- 
gislature of Missouri have no power to impose a burden on 
commerce, they have no power to tax merchants or their 
effects. 

A power to tax, said Judge Marshall, is a power to destroy. 
If taxes, then, upon merchandise or merchants are regula- 
tions of commerce within the meaning of the clause of the 
constitution referred to, the power to levy them carries with 
it a power to destroy commerce with foreign countries and 
between the states, and is totally prohibited to the state gov- 
ernments, as much as the power to tax the branch of the 
United States Bank was prohibited to the state of Maryland 
in the case from which Judge Marshall’s sentiment has been 
quoted. But the proposition is, that the legislature may im- 
pose this burden upon commerce—may tax merchants and 
their importations from abroad, provided they will also levy . 
a tax upon all similar articles manufactured in this state ; or, 
if the tax is extended (as it formerly was ) to foreign produce, 
it will be valid, provided similar productions of this state are 
also taxed to the same amount. In other words, if a tax is 
laid upon articles of foreign growth or manufacture in the 
hands of a retail merchant of Missouri, the same rate of 
taxation must be imposed upon similar articles of domes- 
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tic production or manufacture in the hands of the same 
merchant. 

How the burden on commerce is to be diminished by this 
extended taxation, I do not see; but I do see the enormous 
injustice of the proposition. The effect is to throw the main 
burden of taxation upon the home manufacturer and agri- 
culturist. As the law now stands, the farmer pays taxes 
upon his capital, upon his lands, his slaves, his cattle, horses, 
&e. The manufacturer does the same; he pays the taxes 
which this law now imposes upon all his property, all his 
manufacturing capital, whether houses, machinery, tools, &c. 
The proceeds of this capital, in the ease of the farmer, are 
his hemp, tobacco, wheat, corn, &c. They are the income 
which, under the present law, is not taxed. The proceeds or 
income of the capital of the manufacturer are the manufae- 
tured articles now proposed to be taxed. True, the tax is 
to be levied in the shape of a merchant’s license, and is to 
be paid by the merchant first. But upon whom does the 
burden fall at last? Will the commission merchant take the 
tobacco, wheat and hemp of the farmer, pay the tax on it 
which is levied on foreign hemp, wheat and tobacco, and not 
charge it to the farmer along with his commission when a 
settlement is made? Will not the merchant who sells by 
retail or wholesale the rope, glass, hardware, stoves, &c., 
consigned to him by the manufacturer, or sold to him as 
articles of merchandise, deduct from his sales and commis- 
sion, or from the price he has absolutely given, the amount 
of the tax which he knows must be paid by him upon these 
articles as merchandise ? Of course, the tax must come out 
of the farmer or manufacturer. The farmer then must be- 
come his own merchant, must take his tobacco to Liverpool, 
his hemp to Kentucky or New York, his wheat to whatever 
foreign market promises the best price, or he must submit to 
a tax upon his income in addition to that he now pays on 
his capital. The manufacturer must take his bale rope and 
bagging to a cotton-growing region ; his glass, nails, castings, 
&c., to whatever market abroad may be the best, or pay a 
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tax through the merchant upon his entire income also. The 
merchant pays no such tax. His capital only is taxed and 
not his income. Nor is an income tax levied on any other 
industrial class of the community. It will be seen at once 
that if the merchant who acts as a broker to dispose of the 
tobacco, wheat and corn of the farmer, or the bale-rope, 
nails, or white lead of the manufacturer, or who purchases 
these productions and manufactures as merchandise with a 
view to resale, is compelled to pay a tax on their value equal 
to the tax levied on similar articles imported from abroad, 
the weight of this taxation falls on the farmer and manufac- 
turer and not on the merchant, and the farmer and manu- 
facturer have to bear a burden of taxation not imposed upon 
any other pursuits. In short, their property is taxed twice, 
substantially ; first, in the shape of capital, and secondly, in 
the proceeds or income of that capital. This is what I call 
discrimination—discrimination against the farmer and do- 
mestic manufacturer, and in favor of the productions and 
manufactures of other countries. As the law now stands, 
there is no discrimination of which any class of our citizens 
has a right to complain. The merchant does not pay taxes 
upon the manufactures of this state, simply because they 
have already borne their proper burden of taxation in the 
_ hands of the manufacturer. 

But let us see how this discrimination or exemption of 
domestic productions affects commerce with foreign coun- 
tries, or between the states. That it may indirectly affect 
such commerce is admitted, and so must every tax upon the 
merchant and upon his merchandise. But this does not 
make it unconstitutional, or we must cut off from the states . 
all power of taxing articles imported from abroad. The 
primary object or effect of the law must be to regulate com- 
merce, and not the mere incidental or remote effect which no 
revenue law can entirely avoid. It must reach the interests 
mainly of foreign countries or sister states, and not be con- 
fined in its operations to the interests and prosperity and in- 
ternal commerce of this state. How does the law now in 
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question concern any government or people under the sun 
except those of Missouri? Leaving out of view the fact that 
Missouri productions are not taxed, and that thus far there 
is exemption or discrimination, all the world is put upon a 
footing so far as their intercourse with us is concerned. 
There is no discrimination in the amount of taxation, and 
none in reference to the place of production. Whether 
brought from the West Indies or East Indies, from Charles- 
ton or Boston, the tax is the same. No tax is levied on sugar 
made in Cuba which is not levied on sugar made in Lou- 
isiana. The law is wholly infra territorial, affecting the cit 
izens of Missouri alone—reaching the public coffers of Mis- 
souri alone—touching the internal commerce of this state 
alone, excepting always that incidental and necessary ten- 
dency which every tax for revenue levied upon merchants 
has upon all commerce, both foreign and domestic. To tax 
a steamboat or the owner of a steamboat for the value of his 
boat is a tax upon commerce remotely, incidentally and 
necessarily. Can not the state of Missouri tax steamboats 
owned by her citizens, because they are vehicles of commerce 
and because such a tax necessarily imposes an indirect or 
even direct burden upon commerce? Yet, if the power to 
regulate commerce is totally denied to the states and exclu- 
sively vested in Congress, and every tax which reaches the 
interests of commerce and has a tendency to diminish or re- 
strict it, either with foreign nations or between the states, is 
such a regulation of commerce as has been confided exclu- 
sively to the federal government, steamboats can not be taxed, 
merchants can not be taxed, and the limits of state taxation 
are exceedingly narrow. It is difficult to see how the states 
can tax any business whose range extends beyond her terri- 
torial limits, or any pursuit which is based upon an exchange 
of foreign for domestic productions. 

Previous to the formation of the federal constitution and 
whilst the states were bound together by the articles of con- 
federation, each state had its own custom-house and its own 
tariff. There was no uniformity, and some of the states, as 
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Mr. Madison informs us, taxed imports from others. Con- 
necticut taxed imports from Massachusetts, Now, no state 
can tax imports or exports; no state has custom-houses or 
tariffs. 

If the present revenue law is a tax upon imports or ex- 
ports, I admit it is unconstitutional. That part of the act 
which taxes goods in the hands of the importer before the 
original package is broken, has already been passed upon, 
and,’in conformity to the decision in the case of Brown v. 
Maryland, has been declared void. My opinion about the 
case of Brown v. Maryland has already been fully stated in 
the case of Crow and others v. The State, decided several 
years ago ; and I shall not here repeat what was said there. 
Although the reasoning and judgment in that case is not in 
conformity to my views, yet I cheerfully submitted to abide 
by it, and to leave it to some future review of the same tribu- 
nal which decided it to be reaffirmed or overruled. I observe 
that the supreme court of Georgia have, in a recent case, 
totally repudiated the doctrine of Brown v. Maryland; and 
in 1825, before the case of Brown v. Maryland was decided, 
the supreme court of Pennsalvania, with Tilghman as chief 
justice, came to a conclusion, on the same question, just the 
opposite to that reached by the supreme court of the United 
States. (Riddle v. The Commonwealth, 13 S. & R. —-.) 
The case of Raguet v. Wade, 4 Ohio, 407, is also hard to be 
reconciled with the case of Brown v. Maryland. 

But let the case of Brown v. Maryland stand. That deci- 
sion does not touch the question of discrimination. It ad- 
mits the power of a state to tax imports, just as she has power 
to tax any other property of her citizens, after they cease to 
be under the protection which their character as imports 
gives them. And when is this point reached? After the 
goods have left the hands of the importer, or been broken up 
in their original package. When this point has been passed 
the case of Brown v. Maryland concedes the full power of 
state taxation, and this concession determines the present 
question. If importations from abroad, so soon as they have 
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passed from the custom-house and been broken up in the 
possession of the importing merchant, or passed out of his 
hands into the possession of the retail dealer, are upon a 
footing with all other property owned by other citizens within 
the state, then they may be taxed or be exempted from taxa- 
tion as the state chooses ; for, in relation to all property which 
does not come from abroad, it is admitted that the state may 
discriminate. It is admitted that the state may tax slaves 
and omit to tax land; that the state may tax four year old 
cattle and exempt all under that age from taxation; that 
horses may be taxed and mules be left untaxed. How then 
can property brought from other states or from foreign coun- 
tries occupy the same position with property raised or made 
_ here in reference to the taxing power of the state, unless the 
power of discrimination, selection or exemption exists in both 
cases? The thing is impossible. Either this imported prop- 
erty from abroad does not occupy the same ground with 
property which always was here, although it has paid duties 
and passed the point which Judge Marshall fixed as the ter- 
minus of the federal power, or it does. The supreme court, 
in Brown v. Maryland, declared that it did occupy the same 
ground ; and if that be so, then the power of state taxation 
is not affected by any provision of the federal constitutiof, 
but depends altogether on the state constitution. By the 
latter instrument it is admitted that the power of discrimi- 
nation is not taken away. Therefore the power of discrimi- 
nation exists as well in reference to property which comes 
from abroad as it does in reference to that which is of domes- 
tic origin. But if importations from abroad do not cease to 
be imports within the meaning of the constitution of the 
United States after they have paid duties, and after they 
have passed into the hands of retailers, and after they have, 
as Judge Marshall expressed it, been mixed up with the 
other property of the state, when do they lose this character ? 
Do they retain it always? Judge Marshall, it is true, said 
an import was a thing imported; but he saw there was a 
point when things imported fell as completely within the tax- 
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ing power of the states as though they had never possessed 
the character of imports. He admitted his general reason- 
ing was subject to limitations ; that it would be a fatal blow 
upon the states to deprive them of the taxing power over 
property which came from abroad, merely because it was 
from abroad. Hence he assigned a limit, and that limit has 
been passed in this case, and the property, although imported, 
has ceased to be an import, but occupies precisely the same 
ground with any other property belonging to citizens of Mis- 
souri, and found within her territorial limits. 

If a farmer of Missouri imports thorough-bred cattle from 
Kentucky, do not these cattle fall within the taxing power of 
this state just as well as the cattle owned by the same farmer 
raised here? If so, have not the legislature the same power 
to tax or to omit to tax them, or the same power to tax them 
and omit to tax the home-bred cattle, which they are con- 
ceded to have in reference to every other species of property 
liable to taxation? How is the case altered by supposing 
that the cattle are imported by a trader, whom the legislature 
may, if they chose, call a-merchant? May they not require 
alicense? And is not the license an indirect tax upon Ken- 
tucky raised cattle? And does it not affect commerce in cat- 
tle with that state? Is not a tax upon horses and an exemp- 
tion of mules from taxation a discrimination in favor of 
mules? Yet the legislature may pass such laws. With 
their expediency I have no concern. It is the question of 
power of which alone I speak. What I maintain is, that the 
property of the merchant, after it ceases to be protected as 
imports, is just in the same situation in reference to state 
taxation in which all the other property of the citizens of 
the state is; and this power is important to the preservation 
of the peace, welfare, health and morals of the citizens of the 
states, and may be safely entrusted to their legislatures. The 
constitution of the United States was based upon the suppo- 
sition that the same amount of intelligence, discretion and 
patriotism was to be expected in the state government that 
was likely to be found in the federal government; that lim- 
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itations or checks were essential to each; but that abuses of 
power under either must necessarily be left to those motives 
of self-preservation, patriotism, and a regard for the public 
welfare, which would be likely to have as much practical 
operation among the constituents of the one as of the other. 

It will be seen that the opinion, which maintains the con- 
currence of the power over commerce in the federal and state 
governments, affords an ample check against abuses of the 
power by the latter. The supremacy of the laws of Con- 
gress, when such laws are deemed necessary to abolish or 
prevent injudicious state legislation interfering with com- 
merce with foreign nations or between the states, is admit- 
ted. In the present case the law is denied to be a regulation 
of commerce, and if it was admitted to have that effect, it 
would not therefore be invalid. 

It may happen that property will be introduced into this 
state which is believed to be destructive of the health or 
morals of our citizens, or dangerous to the stability of our 
institutions. Have the legislature no power to prevent or to 
discourage the diffusion of such property by an increased 
rate of taxation, by licenses at high prices, or by such penal- 
ties upon its sale as would amount to a total prohibition of 
its circulation? Yet, if the states have this power, its exer- 
cise will, to some extent, impair commerce, and, where the 
tax amounts to prohibition, will destroy it. The concession 
of such a power can not be made to consist with a denial of 
the power to discriminate by calling it a police power. The 
motive which prompts the passage of a law can not make it 
constitutional. The motive may be excellent, but if a state 
lacks the power, the law is invalid. The motive may be bad, 
yet, if the state possesses the power, the law is valid. It is 
a question of power. The word police has no magic in it; 
it means simply the internal government of a state. A reve- 
nue law is a police law, as much so as a law to promote health 
or protect public morals. Neither the one or the other is valid, 
if the state has no power to pass it; and no step in advance 
is made by determining the law to be beneficial to health or 
32—VOL. XXVII. 
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morals. That is a question of expediency of which the legis- 
lature are to judge. 

In a word, it will be understood that, in my humble opin- 
ion, the law now under consideration is not a regulation of 
commerce with foreign nations, or between the states ; that 
it was not so intended, and has no such results; that, to make 
it such, every law, which imposes a burden on commerce 
or has a tendency to diminish foreign importations, must be 
held’‘a regulation of commerce within the meaning of the 
federal constitution ; that this doctrine annuls all taxation 
whatever upon merchants; that merchandise ceases to be 
imports, within the meaning of the prohibition in the consti- 
tution, when the duty to the federal government has been 
paid and the package is broken up in the hands of the impor- 
ter or has passed to the retail merchant; that no other limit 
has been fixed by judicial decision ; that if the merchandise 
which is thus mingled with the mass of other property is not 
liable to taxation because an import, then no tax can ever 
be levied upon importations; that there_is no provision in 
the federal or state constitutions which prohibits such discri- 
mination or exemption as is found in this law, and no deci- 
sion of the supreme court of the United States or of any 
state court which has so declared it. I believe also that 
such laws are to be found in the statute books of many states, 
perhaps all ; and certainly it has always been the law here. 
I therefore conclude with the words of Judge Woodbury from 
the bench of the supreme court of the United States, “ it is 
perfectly competent for the states to. assess a higher tax or 
excise by way of license or direct assessment on articles of 
foreign rather than domestic growth belonging to her cit- 
izens ; and it has ever been done, however it may discourage 
the use of the former or lessen the revenue which might 
otherwise be derived from them by the federal government, 
or tend to reduce imports as well as to restrict the sale of 
them.” 
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Ecypt1an Lever Co. Respondent, v. Harpin, Appellant. 


Eeypttan Levee Co. Respondent, v. Cummins, Appellant. 


1. That provision of the constitution of the state of Missouri, which requires 
all property subject to taxation to be taxed in proportion to its value, is ap- 
plicable only to taxation in its usual, ordinary and received sense, to taxa- 
tion for general state, county, city and town purposes, not to local assess- 
ments, where the money raised is expended on the property taxed. 

2. The act of February 27, 1855, (Sess. Acts, 1855, p. 73; also Adj. Sess. 
1855, p. 28,) authorizing the Egyptian Levee Compeny, thereby incorpora- 
ted, for the purpose of reclaiming a certain district from inundation by levee- 
ing, ditching and embanking, to levy a tax per acre (not exceeding fifty 
cents) upon the land owners within said district, is constitutional ; it is not 
in conflict with that provision of the constitution requiring that all property 
subject to taxation shall be taxed in proportion to its value. 


Appeals from Clark Circuit Court. 
Bush, for appellants. 


I. The charter, so far as it authorized a tax per acre, is 
unconstitutional. (Constitution of Missouri, art. 13, § 19.) 
This provision applies to counties and all corporations created 
by the act of the legislature, as much as it does to the state 
in raising revenue for state purposes. The state not possess- 
ing the power to levy an “acre tax,” it could not delegate 
this power. If it can delegate the power to a special corpo- 
ration, it can authorize a county court to raise a revenue for 
county purposes by a tax per acre. 


Cowgill § Givens, for respondent. 


NapTon, Judge, delivered the opinion of the court. 


These cases involve the same question. For the purpose 
of reclaiming from liability to inundation a district of coun- 
try between the Des Moines, Fox and Mississippi rivers, in 
Clark county; a company was chartered by the legislature 
in 1855 (Sess. Acts, 1855, p. 74), authorized to construct 
levees and dig canals, and raise the fund necessary for such 
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construction by a tax, not to exceed fifty cents per acre, upon 
the landholders in the district embraced within the charter. 
Each land-owner was allowed a vote, in the control of this 
work, for every forty acres of land he owned in the limits. 
The towns of Alexandria and Churchville, with their addi- 
tions, were excepted from the operation of the charter, al- 
though within the district of country embraced by it. Ata 
subsequent session of the legislature, the charter was altered 
so as to authorize the tax to be as high as one dollar per 
acre. These suits were brought to recover some of these 
assessments, and the defence was, that the act of the legisla- 
ture was unconstitutional because the land was taxed by the 
acre and not in proportion to its value. 

That provision of our state constitution, which requires 
taxation to be proportioned to the value of the property on 
which it is laid, is only applicable to taxation in its usual, 
ordinary and received sense, and is therefore limited to tax- 
ation for general purposes alone, where the money raised by 
the tax goes into the state treasury, or the county treasury, 
or the general fund of some city or town, and is applicable 
to any purpose to which the legislative body of such state, 
county or town may choose to apply it; and is not intended 
to apply to local assessments, where the money raised is to 
be expended on the property taxed. These local assessments 
are not necessarily, under our constitution, apportioned by 
reference to the value of the property assessed, but may be 
regulated by the value of the benefit which the improvement, 
to which the money is devoted, is expected to confer on the 
proprietor. Legislative sanction of such assessments is usu- 
ally brought about by the action of the parties interested, | 
and it is for the legislature to determine in what ratio the 
burden shall be distributed. It ought to be according to the 
value of the benefit to be derived; but, if the plan adopted 
should not, in the opinion of the judiciary, attain the object, 
it is still not their province to interfere. 

This restriction in our constitution is not without prece- 
dent ; and the construction here given to it is sanctioned by 
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authority. Judge Martin says, in the case of the State v. 
New Orleans Nay. Co., 11 Mart. 309, “‘ These words [impost, 
tax or duty] must be confined to the idea which they com- 
monly and ordinarily present to the mind, exactions to fill 
the public coffers, for the payment of the debt, and the pro- 
motion of the general welfare of the country, not to a contri- 
bution provided to defray the expenses of building bridges, 
erecting causeways, or removing obstructions in a water- 
course, to be paid by such individuals only who enjoy the 
advantages resulting from such labor and expense.” The 
ordinance of 1787 declared that “all the navigable waters 
leading into the St. Lawrence and Mississippi, and the car- 
rying places between the same, shall be common highways 
and forever free, as well to the inhabitants of the territory as 
the citizens of the United States or those of any other state 
that may be admitted into the confederacy, without any im- 
posts, tax or duty therefor.” This provision was literally 
copied in the act of Congress of March 2, 1805, and it was 
held in the case from which Judge Martin’s remarks have 
been transcribed that the charter of the New Orleans Navi- 
gation Company, which authorized a tax to be levied on ves- 
sels navigating the Mississippi for the purpose of raising a 
fund to be applied to the improvement of that navigation, 
was not a tax or impost or duty within the meaning of the 
act of Congress or the ordinance from which it was copied. 
In Crowley v. Copley, 2 Louis. Ann. 329, the same principle 
was decided. A law of that state required the owner of land 
on the Mississippi to construct levees or embankments ; and, 
if the owner failed to construct or keep in repair his portion 
of the levee, an officer, called the district inspector, had the 
levee built or repaired and assessed the cost upon the land of 
the delinquent proprietor. This assessment was held not to 
be within the act of Congress, which exempted from state 
taxation all public lands of the United States for five years 
after they were sold under the directions of Congress. In 
the case of the Northern Liberties, &c., v. St. John’s Church, 
1 How. 10, the supreme court of Pennsylvania gave the same 
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construction to the word “ tax,” and held that an exemption 
of church property from taxation was only applicable to tax- 
ation of a general character, and did not exempt the prop- 
erty from local assessments appropriated to the improvement 
of the property itself. The court said: “Taxes are a public 
imposition, levied by authority of the government, for the 
purpose of carrying on the government in all its machinery 
and operations. They are imposed for a public purpose; 
whereas municipal charges are often for the benefit of lot- 
holders on a particular street, and the assessment, as in this 
instance, induced by the request, made known according to 
the charter, of a majority of the inhabitants.”’ In the matter 
of the Mayor of New York, 11 Johns. 80, the same question 
arose and the same conclusion was reached as in the case of 
St. John’s Church ; and the court said upon this question : 
“The word ‘taxes’ means burdens, charges or impositions 
put or set upon persons or property for public uses, and this 
is the definition which Lord Coke gives to the word ‘ talliage ;’ 
(2 Co. Inst. 582;) and Lord Holt, in Carth. 438, gives the 
same definition in substance of the word ‘tax:’ To pay for 
the opening of a street in a ratio to the benefit or advantage 
derived from it is no burden. It is no talliage or tax within 
the meaning of the exemption. The provisions of the act 
refer to general and public taxes to be assessed and collected 
for the benefit of the town, county or state at large.” The 
propriety of the distinction taken in these cases was recog- 
nized by this court in the case of Lockwood v. The City of 
St. Louis, 24 Mo. 20, and in Garrett v. The City of St. Louis, 
25 Mo. 505. 

In every form of taxation, whether general or local, it is 
certainly desirable and proper that the burden should be 
distributed as near as may be in proportion to the benefit 
derived ; and constitutional injunctions and restrictions, where 
they have been attempted on this subject at all, are designed 
to promote this end. But where there is an absence of con- 
stitutional provisions, it is not in the power of the courts to 
enforce any fancied scheme of equality seeming to them more 
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just than the one adopted by the legislature. The latter de- 
partment of government is wisely entrusted with the entire 
control of this subject ; and if practical injustice is done, the 
remedy is in the hands of the people. Equality of taxation 
may however be regarded as one of those Utopian visions, 
which neither philosopher nor legislator has ever yet realized. 
Approximation may be arrived at and ought to be, and to 
a reasonable extent attained ; but such is the infinite variety 
and complexity which human transactions assume that it 
surpasses the ingenuity of the political economist and practi- 
cal politician to foresee exactly where and how the pressure 
of a proposed tax will fall. The present case may be taken 
as an illustration, and will show the folly of judicial inter- 
ference. The charter of the Levee Company requires the 
tax to be regulated by the number of acres and not their 
value. This, upon first impressions, might carry an appear- 
ance of injustice; but it is not very easy, from all the facts 
disclosed in the record of this case, to infer that any practi- 
cal injustice whatever has been done. Lands in the neigh- 
borhood of Alexandria are rated at seventy-five dollars an 
acre, and, for aught that appears, were so rated before the 
company was organized. The lands of the complainants are 
only estimated at twenty dollars per acre. If the improve- 
ment increases the value of each class of lands pari passu, 
there is no injustice. If the levee or embankment and canals 
raise the price of Alexandria lands to seventy-five dollars per 
acre, and increase the value of the complainant’s land, distant 
perhaps fifteen miles from Alexandria, to twenty-five dollars 
an acre, where is the hardship complained of? Where lands 
were unequal in value before the proposed adventure or im- 
provement, it was surely not the purpose of the company to 
bring these lands to an equality of valuation. It was not 
contemplated that land worth twenty dollars an acre should 
be brought up to a hundred, at the same time that land 
worth previously seventy-five dollars an acre should be raised 
to one hundred dollars per acre. This difference in value, if 
it arose from causes entirely independent of the overflow or 
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its prevention, must of course still continue after the comple- 
tion of the works. Neither party has a right to complain 
if the increase of value in each has been in the same propor- 
tion to the original value in both cases. Indeed it is quite 
apparent that a taxation upon value and not quantity would 
in the hypothesis stated produce great inequality. The bur- 
den would not be distributed in proportion to the benefit. 
How this may be in point of fact, we of course do not pre- 
tend to know; but there is nothing in the record to show 
that the facts may not be exactly as we have supposed. 
The other judges concurring, the judgment is affirmed. 


Cocnran e¢ al., Respondents, v. GopparD, CLAIMANT, Ap- 
pellant. 


1. The only objection that can be entertained by the court—under the seventh 
section of the local act of March 3, 1853, concerning the duties of sheriff 
and marshal in the county of St. Louis, (Sess. Acts, 1855, p. 464)—to an in- 
demnification bond demanded by the sheriff under said act is in relation to 
the sufficiency of the security ; it can not be objected that the penalty of 
the bond is insufficient. 

2. The action of the court under the 8th section is not conclusive on the 
claimant as to any other valid objection to the bond. 


Appeal from St. Louis Court of Common Pleas. 


Under and by virtue of an execution in favor of Cochran 
and Clark against Brooks, the sheriff of St. Louis county 
levied upon certain personal property as the property of said 
Brooks. Goddard made claim to said property as his own, 
and supported his claim by his affidavit as required by the 
local act of March 3, 1855. (See Sess. Acts, 1855, p. 464.) 
The plaintiff Cochran gave an indemnification bond, with 
two sureties, in the penal sum of $2,400. The claimant, 
Goddard, moved the court to declare said bond insufficient 
on the ground that the actual value of the property levied 
upon greatly exceeded the amount of said bond. At the 
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hearing of this motion the claimant offered to prove that the 

value of the property levied on and claimed was $3,800, and» 
not $1,200 as stated in the indemnification bond. The court 

refused to admit the testimony, and overruled the motion. 


ON. D. & G. P. Strong, for appellant. 


I. The court had authority, and ought to have exercised 
it, to order the sheriff to file a new or additional indemnify- 
ing bond. It ought to have heard evidence as to the value 
of the property. The bond was wholly insufficient in the 
amount of its penal sum. 


RICHARDSON, Judge, delivered the opinion of the court. 


The only objection which the court can entertain to a bond 
of indemnity, under the seventh section of the local act con- 
cerning the sheriff and marshal of St. Louis county, (Sess. 
Acts, 1855, p. 464,) is in relation to the sufficiency of the 
security ; and of course the action of the court under the 
eighth section is not conclusive on the claimant as to any 
other valid objection to the bond. 

The judgment will be affirmed; the other judges con- 
curring. 


Dopp, Defendant in Error, v. Winn, Plaintiff in Error. 


1. A release of one of several sureties by the creditors will discharge the 
the others only so far as the released surety would be bound to make con- 
tribution if the other sureties or any of them should pay the entire debt. 

2. A., the payee of a promissory note obtained judgment thereon against B., 
one of five sureties; an execution under said judgment was levied on 
property belonging to B. sufficient to make the debt; A. ordered this execu- 
tion to be returned unsatisfied ; A. subsequently commenced suit against C., 
another of said sureties ; held, that if all the sureties were solvent A. could 
recover of C. only four-fifths of the debt; if all the other sureties were in- 
solvent, he could recover only one-half the debt of C. 

8. If one of several co-sureties is insolvent, the other co-sureties will be bound 

to make contribution as among themselves as if the insolvent surety had not 

been a surety at all. (See R. C. 1845, p. 1000, § 8.) 
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Error to Ralls Circuit Court. 
e 


This was an action in favor of Levi Dodd against Isham O. 
Winn on a promissory note executed by David C. Glascock, 
M. McDonald, R. F. Richmond, Minor J. Winn, James G. 
Caldwell and said Isham O. Winn. The jury found the fol- 
lowing special verdict: ‘“‘ We, the jury, find a special verdict 
as follows: On the 6th day of April, 1849, the plaintiff Dodd 
sued Minor J. Winn, on the same note now sued on, before 
the recorder of the city of Hannibal, the said Minor being 
one of the obligors in the note. Said Dodd recovered a 
judgment before said recorder against said Minor on the 6th 
day of April, 1850; and an execution was issued by said re- 
corder on said judgment on the 11th day of April, 1850, and 
placed in the hands of the marshal of said city, and by him 
levied on a house in said city as the property of Minor J. 
Winn ; that said marshal advertised said house for sale un- 
der said execution, but did not sell the house, being ordered 
by the plaintiff’s counsel to tear down the advertisements 
and return the execution “no property found ;” which he 
did; and no execution has since issued on said judgment by 
the recorder. The jury further find as follows, that when 
the marshal levied on the house as aforesaid, a part of said 
house was owned by said Minor J. Winn, which part so 
owned by him was worth the sum of $137.50. Said house 
was standing on a piece of ground owned by Jeremiah 
Strode, who had leased it to said Minor J. Winn, with the 
privilege of taking off when he pleased any house he might 
erect thereon. Minor J. Winn had built the house in ques- 
tion on said lot, but had sold a part of it before the execution 
was levied as before stated. The jury further find that David 
O. Glascock was the principal in the note sued on, and that 
Minor J. Winn and Isham O. Winn were each securities for 
said Glascock.” 

The court rendered judgment on this verdict in favor of 
plaintiff for eighty dollars debt (four-fifths of the amount of 
the original note sued on), and assessed the damages for the 
detention thereof at seventy-six dollars. 
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_Lamb § Lakenan, for plaintiff in error. 


LL The plaintiff having levied upon a sufficient amount of 
property with his execution against M. J. Winn to pay his 
entire debt, and having afterwards voluntarily released said 
property, he thereby released each of the other co-securities 
from the debt. (See 7 Mo. 497; 24 Mo. 333; 26 Mo. 248 ; 
168. & R. 252; 10 Paige, 16.) The co-securities may all 
have been solvent at the time of the release of the property 
from execution, and all may now be insolvent. The jury 
should have been required to find as to the solvency or insol- 
vency of the co-securities-") 


Porter §& Harrison, for defendant in error. 


(IL. A creditor may discharge one security without discharg- 
ing the other. The judgment below is not erroneous. (1 
Sto. Eq. § 499; Rice v. Morton, 19 Mo. 263; 17 Mo. 399.) 7 


RicHARDsON, Judge, delivered the opinion of the court. 


The law is well settled that a valid agreement between the 
creditor and the principal debtor to extend the time of pay- 
ment, or any improper interference by the creditor with the 
process of law after the commencement of a suit, by which 
the surety may be injured or subjected to greater risk, or be 
delayed in the right on payment of the debt to proceed 
against the principal, if made or done without the assent of 
the surety, will discharge him from his liability ; (24 Mo. 
333 ; 26 Mo. 243;) and the relation of principal and surety 
or of co-sureties is not extingushed by judgment. (Rice v. 
Morton, 19 Mo. 268.) A release of the principal will dis- 
charge the surety, but one surety may be discharged, with- 
out prejudice to an action against the others, to the extent 
that they would be liable in a suit for contribution between 
themselves. (Routon vy. Lacy, 17 Mo. 399.) The creditor 
can not, by discharging one, increase the liability of the 
other ; and he will not be allowed, by discharging one, to im- 
pose on the other a greater proportion of a common burden 
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than in equity he ought to bear. At law, if there are seve- 
ral sureties and one is insolvent and another pays the whole 
debt, he can .only recover against the solvent sureiies their 
pro rata part as if all of them were solvent; but the rule in 
equity is more just and reasonable, and the insolvent’s share 
is apportioned among those who are solvent. (1 Story Eq. 
§ 498.) The eighth section of our statute concerning secu- 
rities provides that one surety at the suit of another shall 
not be liable to pay more than his due proportion of the ori- 
ginal demand, but what is his due proportion will vary 
according to the circumstances. Thus, if there are three 
sureties, and all of them are solvent, and one pays the debt, 
each of the others will be liable to him for one-third of the 
amount only ; but if one of them is insolvent, the other will 
be liable for one-half. 

In this case it seems that Glascock was the principal debt- 
or, and that the other five parties to the note were sureties. 
Now if all the sureties were solvent, and the defendant paid 
the debt, he could only require M. J. Winn to contribute 
one-fifth part of it, and therefore could only ask to have one- 
fifth abated, and could only complain of the conduct of the 
plaintiff in releasing the levy of the execution to that extent. 
But if the other sureties are insolvent, M. J. Winn would 
be bound to contribute to the defendant one-half instead of 
one-fifth of the debt; in which case, if the plaintiff had re- 
leased to M. J. Winn, he could only demand of the defendant 
the other moiety ; and, on principle, the same result must fol- 
low if he could have made half the debt but for his improper 
interference with the execution. These questions can not be 
determined from the meagre statement of facts in the special 
verdict. It does not appear whether the other sureties were 
solvent or not. 

The statute authorizes this court to remand a cause when 
the facts in a special verdict are insufficiently found; (2 R. 
C. 1855, p. 1301, § 35;) and the judgment then will be re- 
versed and the cause remanded; Judge Napton concurring. 
Judge Scott not sitting. 
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Situ, Appellant, v. Ricr, Respondent. 


1. The relation of maker and endorser of a promissory note so far continues 
after the recovery of judgments against them at the suit of an endorsee 
that an agreement with the maker to stay execution as to him for a specified 
period will operate a discharge of the endorser, and entitle him to a per- 
petual stay of execution. 


Appeal from St. Louis Court of Common Pleas. 


This was a suit by Irwin Z. Smith on two certain promissory 
notes against John Sigerson, the maker, and Anapias Rice, the 
endorser thereof. The suit was instituted in the St. Louis 
court of common pleas. After the institution of this suit, said 
Sigerson, on the 10th of October, 1857, confessed a judgment, 
in the St. Louis circuit court, on said notes in favor of said 
Smith. On the 19th of November, 1857, the following entry 
of record was made with respect to the judgment thus con- 
fessed: ‘ Now at this day comes the plaintiff herein and con- 
sents and agrees that execution may be stayed upon the 
judgment obtained by him against the said defendant until 
the first Monday in October, 1858.” In the suit instituted 
in the court of common pleas, the plaintiff, on the 27th of 
October, 1857, dismissed as to Sigerson and took a judgment 
by default against Rice. On this judgment an execution was 
issued and property belonging to Rice was levied on. Rice 
filed a petition in the court of common pleas setting forth the 
above facts and praying that said execution might be quashed 
and a satisfaction of said judgment against Rice entered. 
The court ordered “that execution against the said defen- 
dant, Anapias Rice, on the judgment be perpetually stayed.” 
It is to reverse this order that the plaintiff appeals to the 
supreme court. 


I. Z. Smith, for appellant. 


I. The record does not show that there was any valid 
agreement for the stay of execution. It was a mere order 
to the clerk. It might at any time have been countermanded. 
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(1 Bailey, 412; 9 Thomp. 382; 4 Strobh. 87; 118. & R. 
179; 4 McLean, 87; 3 McLean, 376; 5 Wend. 505.) Even 
if the agreement was valid, it would not discharge the en. 
dorser. The rule that giving time to the maker discharges 
the endorser does not apply after judgment. (2 Chitt. R. 
125 ; Sto. on Notes, 417; 8 M. & W. 669; Thompson on 
Bills, 542.) None of the rights of the endorsee were affected. 
By paying the amount of the judgment, he could have main- 
tained dh action against the maker for so much money paid. 
(Bullock v. Campbell, 9 Gill, 182; Hammond v. Freeman, 
9 Ark. 62.) 


Decker, for respondent. 

I. If a principal discharges or gives time to the other prin- 
cipal, he discharges all the sureties, where such time is given 
without the consent of the other sureties. (2 Blackf. 14; 2 
Ves. jr. 540; 12 Wheat. 557; 6 Pet. 250; 9 Barn. & Cress. 
707; 10 id. 578; 3 B. & P. 363; 2 Camp. 179; 2B. & P. 
60; 8 East, 576; 15 id. 617; 4 Ad. & El. 577; 2 Swanst. 
193; 4 Taunt. 456; 7 id. 126; 3 Esp. 46; 2 Meriv. 271.) 
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RICHARDSON, Judge, delivered the opinion of the court. 


The doctrine may be considered as settled in this state— 
where law and equity are administered in the same form and 
in the same suit—that a judgment does not extinguish the 
relation of principal and surety; (Morton v. Rice, 19 Mo. 
263 ;) and the same causes that will discharge a surety will 
discharge an endorser. (Bank U.S. v. Hatch, 6 Pet. 250.) 

The entry in the record in the case of the plaintiff against 
Sigerson in the circuit court, on the 19th November, 1857, 
by which the plaintiff consented and agreed that execution 
on the judgment should be stayed, ought to stand on as high 
ground as an agreement of a like kind under seal, and is cer- 
tainly evidence of a valid contract. The plaintiff put it out 
of his power to sue out execution before the first Monday of 
October, 1858, and the record entry operated as a valid con- 
tract for delay whereby the plaintiff suspended his remedy 
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against the principal for a stipulated period. The plaintiff 
had no right to receive payment of the judgment from Rice 
before October, 1858, because he had agreed with Sigerson to 
wait until that time ; and if Rice had paid the judgment he 
would not have been entitled to immediate recourse on Siger- 
son, because the latter could not be compelled to pay the 
endorser any sooner than payment could have been demanded 
by the creditor; for, having secured an extension of time by 
a valid contract with a person authorized to make it, he would 
not lose the benefit of the indulgence by the premature pay- 
ment of the debt by the endorser. 

The principle on which the surety is discharged, when an 
agreement to give time for a sufficient consideration is made 
by the creditor and the principal debtor, is very clearly sta- 
ted by Chancellor Kent, in King v. Baldwin, 2 Johns. Ch. 
559: “ The surety is entitled to pay the debt when it be- 
comes due, or he may call upon the creditor, by the aid of 
this court, to enforce his demand against the principal debtor. 
On paying the debt, he is entitled to the creditor’s place by 
substitution ; and if the creditor, by agreement with the prin- 
cipal debtor without the surety’s consent, has disabled him- 
self from suing when he would otherwise have been entitled 
to sue under the original contract, or has deprived the surety 
on his paying the debt from having immediate recourse to his 
principal, the contract is varied to his prejudice and he is 
consequently discharged.” 

In this case the plaintiff could not proceed on the original 
debt, because it was merged in the judgment; and he could 
not enforce the judgment, because he had agreed to stay the 
execution. The courts will not inquire whether the delay 
has in fact been injurious, for the presumptive injury to the 
surety is sufficient to exonerate him. (Hoffman v. Hurl- 
bert, 138 Wend. 377.) In the case for.6 Pet. 250, the Bank 
had instituted suit against the drawer of a bill of exchange, 
and the attorney of the Bank having made an agreement for 
a valuable consideration with the defendant that the suit 
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should be continued without judgment until the term after 
that at which judgment would have been entered, it was 
held that the endorser was discharged. 

The other judges concurring, the judgment will be affirmed. 





Tue Stats, Respondent, v. McO’BuEnis, Appellant. 


1. In retaxing the costs in a cause, if the fees are not legally chargeable they 
will be disallowed ; if the fee-bill on its face is illegal, it must be rejected ; 
but if the charges are such as may have been legally incurred in the pros- 
ecution or defence of the action, the fee-bill will be taken to be prima facie 


correct, and the burden of showing its incorrectness is on him who objects 
to it. 


Appeal from St. Louis Criminal - Court. 


In this cause, directed by the opinion of the supreme court, 
reported in 21 Mo. 272, a retaxation of the costs was had. 
In retaxing the costs, the court sustained the taxation against 
McO’Blenis as originally made. Among the items charged 
against McO’Blenis were the following: ‘ Clerk Howard— 
indict. 50 cents—capias, $1—recog. 25 cents—3 issues, 75 
cents—5 continuances, $1.25—fifty subpoenas in common for 
the State-—15 subpcenas in common for defendants, $32.50— 
six attachments in common for State-—five attachments in 
common for defendants, $11—two venires, $1.50—3 juries, 
$2.25—one hundred and thirty oaths, $6.50—two verdicts, 
50 cents— six law judg’ts, $1.50—3 judg’ts, 75 cents—execu- 
tion, $1—$61.25 ; Marshal Bayles, capias, $1—190 subpoenas 
in common for State, $95—57 subpcenas in common for de- 
fendants, $28.59—five attachments in common for State, 35— 
three attachments in common for defendants, $3 ; two juries 
in common for defendants, $1.50—two trials in common, $2, 
&¢c.; jury tax in common, $3.”’ The fees of the witnesses 
‘in common’ for the State and those for the defendants in 
common were also taxed against McO’Blenis. 
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The ground on which McO’Blenis moved the court to re- 
tax the costs was that he was not responsible for any costs 
incurred by the State in the prosecution of any one of the 
defendants but himself; that he should not be taxed for the 
costs of a witness unless known to be summoned at his in- 
stance, or unless known to be summoned by the State against 
him ; that a general subpeena for the State in the case of the 
State v. Buntlin and others, was not necessarily for a witness 
against him; that a general subpcena for a witness on the 
part of the defence, issued in said cause, was not necessarily 
a subpoena on behalf of McO’Blenis ; that he should not be 
taxed with the whole cost of the board of the jury, nor the 
whole costs of the judgments rendered, &c. 

The court decided that the costs had been correctly taxed. 


J. R. § R. F. Barrett, for appellant. 


I. The taxation of costs is contrary to the opinion of the 
court and illegal. (See 21 Mo. 272.) 


Decker and Voorhis, for respondent. 
Scott, Judge, delivered the opinion of the court. 


In retaxing the costs of a case, if the fees are not legally 
chargeable, they will be disallowed. If the fee-bill on its 
face is illegal, it must be rejected. But if the charges are 
such as may have been legally incurred in the prosecution or 
defence of the action, it will be taken to be prima facie cor- 
rect, and the burden of showing its incorrectness is on him 
who objects to it. Applying this principle to the fee-bill be- 
fore us, we do not see on what grounds we can interfere. 
The charges are such as might have been rendered in the 
cause in which they are entered. No evidence is preserved 
in the record, and we are without any means of ascertaining 
the sum really due by the appellant. 

The other judges concurring, judgment affirmed. 
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Sawyer, Defendant in Error, v. MircHeEtL, Plaintiff in Error. 


1. Interest in the event of a suit does not render the person so interested an 
incompetent witness. 

2. The fact that a person introduced as a witness had, before the commence- 
ment of the suit, received an order from the plaintiff for sum sued for, the 
order not being accepted in discharge of the debt due him from the plain- 
tiff, and that he was authorized to bring suit for the plaintiff, does not dis- 
qualify him as a witness in behalf of the plaintiff; the suit is not prosecuted 
for his immediate benefit. 


Error to Ralls Circuit Court. 


Porter § Harrison, for plaintiff in error. 


I. Hardin was an incompetent witness. (18 Mo. 564; 
24 Mo. 262; 23 Mo. 182; 3 C. B. 299.) 


S. S. Allen, for defendant in error. 
Scott, Judge, delivered the opinion of the court. 


A witness (Hardin) for the plaintiff, on his voir dire, tes- 
tified that before this suit was brought the plaintiff had given 
him a written order on the defendant for the sum which was 
in controversy in this action; that the plaintiff was indebted 
to him and gave him the order for the purpose of enabling 
him to collect the amount and apply the proceeds to the pay 
ment of plaintiff’s debt to him; that he did not take the 
order in discharge of his debt; that he presented the order 
to the defendant and its payment was refused; that he was 
authorized as agent for the plaintiff to institute this suit. On 
this, the defendant objected to the witness on the ground that 
the suit was brought for his use. The court overruled the 
objection and the defendant excepted. 

We do not see the ground on which it can be maintained 
that this suit was brought for the use of the witness in the 
sense in which that phrase in the statute is to be understood. 
The law declares that an interest in the suit shall not dis- 
qualify a witness. At the same time it provides that neither 
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party shall be a witness in his own behalf. We must bear 
this provision in mind in considering this question. There 
are cases in which the real plaintiff in interest (one so to all 
substantial purposes) is compelled to use the name of another 
in order to recover his rights, where he has as absolute con- 
trol over the suit as though he was the nominal as well as 
the real plaintiff. It is to these the statute applies. An in- 
terest in the suit does not disqualify a witness. It is only 
when he is the real plaintiff in interest, compelled to use the 
name of another in asserting his rights, that he is disqualified. 
This witness was not disqualified. In no sense could it be 
said that this suit was brought to his use. If the suit failed, 
the witness would not have lost his debt. The plaintiff would 
still have been liable to him. He was not liable for costs. 
That the plaintiff intended or the witness expected to be paid 
out of the sum recovered, did not make him one for whose 
use the suit is brought. 

The other judges concurring, the judgment will be affirmed. 


JOHNSTON, Respondent, v. Mason et al., Appellants. 


1. The character of a notice to endorsers of the dishoner of a promissory note 
may be proven by parol testimony. A notice to produce the notice is not 
necessary. 

2. After the plaintiff in an action against the endorsers of a promissory note 
has closed his testimony and an instruction has been moved upon it, it is 
not error to permit him to recall a witness to show the character of the no- 
tice given to the endorsers. 


Appeal from St. Louis Court of Common Pleas. 


Gray, for appellants. 
Shreve, for respondent. 


Scott, Judge, delivered the opinion of the court. 


There was no error in permitting the plaintiff, after his 
case was closed and an instruction moved on it, to show the 
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character of the notice he had given the endorsers. (Rucker 
v. Eddings, 7 Mo. 115.) 

By a reference to the forms appended to the revised code 
of 1855, it will be seen that the allegation that the endorser 
of a bill of exchange had “ due notice” is sufficient. 

A notice to produce a notice is not necessary. (Christy’s 
Adm’r v. Horne, 24 Mo. 246.) The contents of the notice 
of the nonpayment of the note were legally proved by parol. 
Although the statute requires that notarial acts shall be re- 
corded, it would not follow that a notice of nonpayment 
should be literally copied. A memorandum of the time and 
circumstances of the notice would be a compliance with 
the law. 

The other judges concurring, the judgment will be affirmed. 


Crow et al., Defendants in Error, v. Coons, Plaintiff in 
Error. 


1. A., a citizen of and residing in the state of Missouri, sold goods to B., who 
also at the time of the sale resided in said state ; B. gave his note to A. for 
the indebtedness thus incurred; B. afterwards went to and became a citizen 
of California; A. transmitted said note to one C., an attorney at law in Cal- 
ifornia, for collection; C., deeming it for the interest of A., surrendered 
said note to B., and received in renewal thereof another note from B.; this 
note was made payable to the order of “C., attorney of A. ;’’ while this note 
remained in the hands of C., B. obtained a discharge therefrom under the in- 
solvent law of California; C. afterwards endorsed the note to A. in Mis- 
souri, who commenced a suit thereon against B. Held, that the discharge 
under the insolvent law of California could not be regarded as a valid dis- 
charge by the law of this state. 


Error to St. Louis Court of Common Pleas. 


This was an action by Wayman Crow and others, members 
of the firm of Crow, McCreery & Co., on the following prom- 
issory note: “ $11,850. San Francisco, April 4, 1854. Six 
months after date, I promise to pay to the order of Lloyd 
Tevis, attorney of Wayman Crow, P. R. McCreery and Wil- 




















OCTOBER TERM, 1858. 





Crow v. Coons. 





liam H. Barksdale, eleven thousand eight hundred and fifty 
dollars, with interest thereon at the rate of ten per cent. per 
annum from date until paid, for value received. [Signed] 
Benj. F. Coons.” 

The facts upon which the case was tried were all agreed 
and were substantially as follows: “‘ That defendant on the 
9th day of March, 1848, at St. Louis, executed to plaintiffs 
his promissory note of that date for the sum of $8,951.83, 
payable to Crow, McCreery & Barksdale, or order, in eight 
months after the date thereof; the consideration of which 
said note was for goods sold by said plaintiffs to said defen- 
dant, of the value of the sum specified in said note ; that said 
note was not paid at its maturity; that at the time of the - 
making of said note both defendant and plaintiffs were citi- 
zens of the state of Missouri, where said plaintiffs have ever 
since resided ; that afterwards and after the maturity of said 
note said defendant went to California and became domiciled 
there ; that said plaintiffs sent out the above mentioned note 
to Lloyd Tevis, an attorney residing at San Francisco, in said 
state of California, for collection against said defendant; that 
said Tevis, deeming it for the interest of plaintiffs, his cli- 
ents, so to do, delivered up to the defendant the above men- 
tioned note, in substitution wherefor, at San Francisco, in said 
state of California, defendant executed and delivered to said 
Tevis the note now in suit and on file in this case, said defen- 
dant and said Tevis being then residents and citizens of said 
state of California; that said Tevis had no interest whatever 
in the note first above described ; nor did he hold the note 
in suit for himself, but only as attorney for said plaintiffs ; 
that the legislature of the state of California passed an act 
entitled ‘ An act for the relief of insolvent debtors and pro- 
tection of creditors,’ approved May 4, 1852, &c. ; that after 
the making and delivery of said note by defendant to said 
Tevis, and while both said defendant and said Tevis were 
citizens of and residents in said state of California, and while 
said note was in the hands of said Tevis, and before any en- 
dorsement by him, the said defendant filed his petition in the 
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proper court in said state of California under said act and 
praying for the benefit thereof; that in his said petition, 
among other debts stated to be due by him, he did specifically 
and particularly set forth and name the said note now in suit 
in this court as being due to the payee therein named ; that 
thereupon such proceedings were had in said court, that the 
said court did order, adjudge and decree that the said Ben- 
jamin-F. Coons should be released and fully discharged from 
any and all debts theretofore contracted by him and con- 
tracted after the passage of said act, and from any judicial 
proceeding relative to the same ; that all said proceedings and 
said judgment were in strict accordance with the laws of 
California; that said note sued upon remained in the hands 
of said Tevis without endorsement at the time of the dis- 
charge aforesaid.”” The act referred to was made part of the 
agreed statement. 

The court rendered judgment on the above facts for the 
plaintiffs. 


Shepley, for plaintiff in error. 


As between citizens of the same state a discharge under 
the insolvent laws of that state operates as a full discharge of 
all debts.. At the time Coons applied for the benefit of the 
insolvent laws of California, the note now in suit was the 
only one upon which he was liable, and the only contract by 
which he was holden. The old note was surrendered to 
Coons. The new note was for a different amount. Coons 
stands in the same position here as any other citizen of Cali- 
fornia would, if Tevis had taken the note of that other per- 
son at the time of giving up the old note. At the time of . 
the proceedings in insolvency the note here sued upon was in 
law and fact the property of a citizen of California, and was 
a contract between two citizens of California. Before en- 
dorsement, the plaintiffs could not have sued upon it. Tevis 
was the only person who could. (See 7 Mo. 298; 9 Mo. 
168, 8377 ; 19 Mo. 193; 12 Mo. 538.) The endorsement by 
Tevis was after the discharge. (See Hall v. Boardman, 13 
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N. H. 38.) The suit is founded on the note and not on an 
open account. 


Gantt and Sedgwick, for defendant in error. 


I. The contract was essentially a Missouri contract. The 
goods were sold and the original note was given at St. Louis, 
Missouri, both parties being citizens of Missouri. The sub- 
sequent renewal of the note at California did not in anywise 
alter it in this respect. Being a Missouri contract, the bank- 
rupt laws of California did not discharge it. (See Raymond 
v. Merchant, 8 Cow. 147; Keevill v. Fareira, 18 Mo. 186; 
Ogden v. Saunders, 12 Wheat. 213; 10 Mass. 367 ; 15 Mass. 
396 ; 18 Johns. 54; 2 Aiken, 12; 3 Conn. —-; 4 Wheat. 
122, 208, 209; 6 Wheat. 131; 2 Johns. 241; 1 Hill, 516; 4 
Barb. 369; 6 Barb. 482; Chitt. on Contr. 593; 9 Mo. 58; 
12 Pick. 580; 2 Blackf. —-; 8 Pick. 194; 12S. & M. 554; 
Story on Agency, § 154, 160, 169, 394, 403; 24 Verm. 33 ; 
21 Pick. 486; 5 Mass. 491; 2 B. & P. 147; 13 Verm. 334; 
2 McLean, 352; Chitt. Plead. 4, 5; 8 Conn. 60; 1 Johns. 
139; 15 Johns. 1; 7 Mass. 87; 2 Pick. 86; 5 Pick. 7; 
1 Mo. 237; 6 Johns. 94; 6 Shepl. 361; 4 Dev. 357; 6 
Hill, 47.) 


Napton, Judge, delivered the opinion of the court. 


The judgment of the court of common pleas upon the 
agreed facts in this case is manifestly right, unless the note 
taken by Tevis in California in April, 1854, essentially altered 
the character of the transaction. Admitting that the form 
of this note had the effect of placing the legal title in Tevis, 
so that he could have maintained an action thereon, the ques- 
tion still arises whether the form of a contract is to conclude 
as on the question of beneficial ownership. That Tevis was 
a mere attorney of the plaintiffs appears on the face of the 
note; and if it did not, the facts show it to have been so be- 
yond dispute. If a citizen of California purchases goods in 
St. Louis, and gives his notes for them to a mercantile firm 
here, and that note is endorsed to an attorney in California 
for the convenience of collection, does this circumstance 
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make the note a California contract subject to be discharged 
by their bankrupt laws? The actual beneficial owners of the 
note reside here ; and, if the note was not transferred nom- 
inally to a citizen of California, there could be no question 
made ; and shall a mere change in the form of a paper, con- 
trary to the intention of parties, be allowed to work an essen- 
tial change in the rights conferred by it ? 

The case under consideration is stronger than the one put. 
Here the plaintiffs and defendant were all citizens of this 
state, where the original indebtedness arose from which this 
note of April, 1854, sprung. The defendant gave his note 
here for the indebtedness. That note was transmitted to the 
agent of the plaintiffs in California, where the defendant had 
gone, and it was given up for the renewed note now sued on. 
The plaintiffs were undoubtedly for all beneficial purposes 
still the owners of the note of April, 1854; and as they re- 
sided here the bankrupt law of California did not discharge 
the contract. 

The other judges concurring, the judgment is affirmed. 





REAM, BY NEXT FRIEND, Respondent, v. WarTKINS, Appellant. 


1. Where an employee, wrongfully discharged before the completion of his 
term of service, brings an action, before the expiration of such term, to re- 
cover damages for the breach of the contract, it is error to rule that the 
measure of damages is the contract price of his services for the whole term. 

2. A child allowed by its father to leave home and to work and shift for himself 
may maintain an action in his own name to recover the value of services 
rendered by him. 


Appeal from St. Louis Law Commissioner’s Court. 


Buckner, for respondent. 
A, M. Gardner, for appellant. 


RicHaRDSON, Judge, delivered the opinion of the court. 


The plaintiff, who is a minor, commenced this suit by his 
next friend before a justice of the peace. In the statement 








OCTOBER TERM, 1858. 517 





Ream v. Watkins. 





filed with the justice, the plaintiff claimed a balance of twen- 
ty-two dollars and five cents for three months and fourteen 
days’ work, at the rate of one hundred dollars per year, from 
the 23d of September, 1855, until the 6th January, 1856, 
when he was- wrongfully discharged by the defendant; also 
sixty-seven dollars and seventy-five cents as damages for 
breach of a contract by which the defendant had engaged the 
plaintiff to work for him one year commencing September 
28d, 1855, at the price of one hundred dollars per annum, 
enough to be paid at such times as the plaintiff needed it to 
purchase necessary clothing, and the residue at the expira- 
tion of the year. The suit was commenced January 23, 1856. 
The contract as proved was that the plaintiff was engaged by 
the defendant to work for him for one year at the price of 
one hundred dollars, of which twenty dollars were to be paid 
from time to time as the same should be needed. The plain- 
tiff was discharged on the 7th January, 1856, and the main 
defence relied on was that his conduct was such as to justify 
his dismissal. The court instructed thé jury that if the 
plaintiff was discharged before the expiration of the time for 
which he was hired, without good cause, he was entitled to 
recover the full amount of the wages for the whole term at 
the contract price. 

This instruction was erroneous. In Smith on Master and 
Servant, 73 Law Lib. 90, it is said that a servant wrongfully 
discharged has two remedies, either of which he may pursue 
immediately on his discharge: “ First, he may treat the con- 
tract of hiring and service as continuing, and bring a special 
action against his master for breaking it by discharging him, 
and this remedy he may pursue whether his wages are paid 
up to the period of his discharge or not; or, secondly, if his 
wages are not paid up to the time of his discharge, he may 
treat the contract of hiring and service as rescinded, and 
sue his master on a quantum meruit for the services he has 
actually rendered.” The plaintiff can only recover in the lat- 
ter form of action for the services actually rendered up to 
the time of his discharge, whilst in the former case he might 
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recover something beyond the amount due at the period of 
his discharge. In the note to Cutter v. Powell, 2 Smith’s 
Lead. Cas, 87, it is stated, with some hesitation, that a ser- 
vant improperly discharged has another remedy, to-wit: “he 
may wait till the termination of the period for which he was 
hired, and may then, perhaps, sue for his whole wages in in- 
debitatus assumpsit, relying on the doctrine of constructive 
service.” But this proposition is doubted if not denied in a 
note to Smith on Master and Servant, (p. 90,) and in Good- 
man v. Pocock, 15 Q. B. 574. 

The measure of damages, in an action for a wrongful dis- 
charge brought before the expiration of the term, is not ne- 
cessarily the contract price for the whole term, because a 
plaintiff after he is dismissed may sue and recover a judg- 
ment and then obtain employment elsewhere, and receive for 
= residue of the term as much or more than by the broken 





ontract he would have been entitled to if he had served his 

ime out. The damages must depend on the kind of service 
to be performed and the wages to be paid, and allowance 
should be made for the time that would probably be lost be- 
fore similar employment could be obtained. In some pur- 
suits it may be almost certain that the dismissal of a person 
at a particular season will throw him entirely out of employ- 
ment for the residue of the year; whilst in other pursuits 
similar employment could readily be obtained elsewhere on 
the same or better terms ; and therefore the amount of dam- 
ages is a question for the jury under all the circumstances of 
the case. In Smith v. Thompson, 8 C. B. 42, a clerk, who 
had been engaged under a contract for two years, having been 
wrongfully dismissed after one quarter’s service, brought an 
action for such wrongful dismissal, and the jury having 
awarded him damages equal to a year’s salary, the court re- 
fused to interfere with the verdict. This form of action 
treats the contract as continuing, but the action on a quantum 
meruit treats the contract as rescinded, and, therefore, it is 
said that in the action for a wrongful dismissal the wages due 
up to the time of discharge can not be recovered, but a count 
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for wages may be added, and in that way the plaintiff may 
recover in one suit all that he is entitled to. The plaintiff in 
this case by his suit has affirmed the contract, but being an 
infant he had the right to avoid the special agreement, which 
was executory and for personal services, and recover a rea- 
sonable compensation for the work which he did. (Lowe v. 
Sinklear, ante, p. 308.) 

The defendant asked two instructions to the effect that the 
plaintiff could not recover unless the jury found that he was 
entitled to contract on his own account, and unless his father 
had given his consent that he might work for himself. The 
obligation which the law imposes on the father to maintain his 
infant children gives him the right to the custody of their 
persons and to the value of that labor and services during 
their minority. But a father may emancipate his son and 
relinquish any claim to his services, and when he does so the 
child will be entitled to the fruits of his own labor until the 
father sees fit to resume his authority. (Burlingame v. Bur- 
lingame, 7 Cow. 92; Corey v. Corey, 19 Pick..29; Tillotson 
v. McCrillis, 11 Verm. 479; Jenison v. Graves, 2 Blackf. 
450.) The permission of the father to the son to work for 
himself may be inferred from circumstances, and the fact that 
a minor is suffered to leave his parent’s house and go abroad 
to shift for himself ought to be satisfactory evidence of the 
parent’s consent to the son’s receiving and enjoying his own 
wages ; otherwise he would be without the means of procur- 
ing bread. It was in evidence in this case that the plaintiff’s 
parents resided in another state ; and as it would not be pre- 
sumed that he was from home without leave, it would be 
inferred as a matter of necessity that he had the right to 
work for himself in order to obtaina living. The defendant’s 
instructions then ought not to have been given without proper 
qualifications. 

As the case will be remanded, it may be observed that the 
remarks which fell from the witnesses about the state of the 
weather and the condition of the plaintiff’s clothing at the 
time he was discharged, were irrelevant and improper ; for 
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neither the plaintiff’s right to recover nor the defendant’s right 
to dismiss him depended on considerations of that kind. 

Judge Napton concurring, the judgment will be reversed 
and the cause remanded. 


--NEWMAN, Respondent, v. Mays, Appellant. 


1. If relevant testimony with respect to an alleged written contract be intro- 
duced by either party to a suit, the other party is entitled to have said con- 
tract read in evidence. 

2. A judgment will not be reversed on account of the admission of irrelevant 
testimony, unless it is calculated to injure the party complaining of its 
admission. 


Appeal from Marion Circuit Court. 


Lipscomb and Anderson, for appellant. 


Dryden, for respondent. 
RicHarpson, Judge, delivered the opinion of the court. 


The only error assigned is that the plaintiff was permitted 
to read in evidence a contract spoken of by the defendant’s 
witness in his testimony. If any part of the witness’ testi- 
mony was relevant, most certainly it was proper that the con- 
tract should be read under which he stated that he had made 
the payment. The plaintiff had the right, after the witness 
had testified in relation to the contract, to have it explained. 
If it had been in parol, he could have called for its terms and 
all its particulars; but being in writing, it was proper to pro- 
duce it, and, after identifying it, to give it in evidence. But 
conceding that it was irrelevant, we can not see that it injured 
the defendant, and a judgment will not be reversed because 
irrelevant testimony is admitted, unless it is manifest that it 
was calculated to injure the party complaining of it. 

The judgment will be affirmed; the other judges concur. 
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THE State, Appellant, v. Emnitz, Respondent. 


1. Where a justice of the peace takes a recognizance to keep the peace, he is 
required to transmit to the clerk of the proper court only the recognizance, 
and not the affidavit and warrant. 


Appeal from Bollinger Circuit Court. 


NapTon, Judge, delivered the opinion of the court. 


This was a recognizance to keep the peace, taken before a 
justice and returned to the circuit court. Upon the appear- 
ance of the prosecutor and the defendant in the circuit court, 
that court dismissed the defendant and refused to hear any 
evidence from the prosecutor and condemned him to pay the 
costs; for what reason the record does not satisfactorily show. 
The reason stated in the record proper is that no indictment 
was found by the grand jury; but this was no indictable 
offence, or may not have been. The reason given in the bill 
of exceptions is, that no other papers were sent up from the 
justice except the affidavit, warrant and recognizance. The 
statute does not require any thing to be sent up except the 
recognizance. (R. C. 1855, p. 1158, § 7.) When the par- 
ties appear, it is made the duty of the court to examine the 
evidence ; and the recognizance taken may be discharged or 
a new one taken, as the circumstances may require. 

The other judges concurring, the judgment is reversed and 
the cause remanded. 
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LEE, Respondent, v. Howe, Appellant. 


1. Where there has been a part performance of a parol contract for the pur- 
chase of land, and the vendor puts it out of his power to specifically perform 
his contract by selling the land to a bona fide purchaser without notice, al- 
though there would be no remedy by action at law for damages inasmuch 
as the contract is by parol, equity will entertain jurisdiction of a bill for 

compensation. 
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Appeal from Jefferson Circuit Court. 


The petition in this cause sets forth substantially that in 
the month of November or December, 1854, plaintiff pur- 
chased of one Jarvis a certain tract of land for $550; that he 
gave to said Jarvis three several promissory notes, payable in 
March, 1855, July, 1855, and January, 1856; that Jarvis 
executed and gave to plaintiff an agreement in writing where- 
by he agreed to convey said tract to plaintiff when the latter 
should pay said notes ; that Jarvis put plaintiff in possession 
of said land, and that he, plaintiff, made lasting and valua- 
ble improvements upon the same; that three or four months 
after said purchase, the defendant Howe, with plaintiff’s con- 
sent, purchased said notes of said Jarvis, and received from 
the latter a conveyance of said land, upon an agreement and 
understanding that he was to stand in the place of said 
Jarvis and convey the land to plaintiff upon the payment of 
said notes ; that before the last instalment became due de- 
fendant agreed verbally to wait another year for the purchase 
money ; that afterwards, about the month of January, 1856, 
the defendant requested plaintiff to give him said agreement 
between plaintiff and Jarvis, promising to give him another 
bond ; that plaintiff, relying upon the good intentions of de- 
fendant gave the bond to him, but that defendant has failed 
and neglected to give plaintiff another bond; that defendant, 
on or about April 2, 1856, sold and conveyed said land to one 
Vose for the price and sum of $950. Plaintiff asks judg- 
ment for $400, being the excess of the proceeds of said sale 
over and above the purchase money due and owing by plain- 
tiff to defendant. 

The cause was tried by the court without a jury, and a 
judgment was rendered in behalf of plaintiff for the sum of 
$366.75. 


Frissell and Green, for appellant. 


I. A proper construction of the written contract shows a 
conditional sale. The contract was forfeited by a failure to 
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pay at the time stipulated. Equity will afford no relief. (2 
Sto. Eq. 793, 376, 778, 1223, 781; 4 Kent, 147.) The con- 
tract being forfeited, Lee had no interest in the land, and 
could therefore have no interest in the money arising from 
the sale of it. The contract being forfeited, the vendor ceased 
to be a trustee of the land for the vendee. Time was mate- 
rial in the contract. There was no consideration for the 
agreement to postpone the payment for a longer time. (See 1 
De Gex & Smale, 444; 1 Jac. & Walk. 419; 3 Madd. 441.) 


Noell, for respondent. 


I. The vendor was a trustee for the vendee as to the title 
to the land. The cestui que trust can appropriate to himself 
any profit which the trustee may make out of the land. 
Howe’s retaining the notes shows clearly that there was no 
intention to cancel the agreement. Lee continued in pos- 
session by his agent long after Howe got hold of the agree- 
ment. 


Napton, Judge, delivered the opinion of the court. 


The sale of the land by the defendant to Vose, who appears 
to be a purchaser for a valuable consideration and without 
notice of any claim of the plaintiff, has put it entirely out 
of the plaintiff’s power to go into a court of equity and ask 
for a specific performance. 

As the title bond is executed by Jarvis and not by the de- 
fendant, the plaintiff can bring no action at law upon the 
bond for damages. There was however a parol agreement, 
as admitted in the answer and proved on the trial, between 
Jarvis, plaintiff and defendant, that the latter would convey 
to plaintiff upon the payment of the notes executed for the 
purchase money and assigned to defendant. This therefore 
seems to be a case in which the plaintiff may resort originally 
to a court of equity for compensation. (Denton v. Stewart, 
1 Cond. Ch. 258; Phillips v. Thompson, 1 John. Ch. 149; 
Parkhurst v. Van Cortland, ib. 278.) The case of Denton 
v. Stewart is denied by Lord Cottenham to be law in Sains- 
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bury v. Jones, 5 Mylne & Craig, 1; but it is quoted with 
approbation by Chancellor Kent in the two cases cited above, 
and fully sustained by Judge Story in his Treatise on Equity. 
(2 Sto. Eq. § 798.) The principle is also fully maintained 
by the supreme court of Massachusetts in the more recent 
case of Andrews v. Brown, 3 Cush. 134. Judge Story says 
that courts of equity ought not to entertain bills for compen- 
sation except as incidental to other relief, but the party 
should be left to his remedy at law for damages. “ But,” 
he adds, “‘ where no such remedy lies at law, there a peculiar 
ground for the interference of courts of equity seems to ex- 
ist in order: to prevent irreparable mischief, or to avoid a 
fraudulent advantage being taken of the injured party. Thus, 
where there has been a part performance of a parol contract 
for the purchase of lands, and the vendor has since sold the 
same to a bona fide purchaser, for a valuable consideration, 
without notice; in such a case, inasmuch as a decree for a 
specific performance would be ineffectual, and the breach of 
the contract, being by parol, would give no remedy at law 
for compensation or damages, there seems to be a just foun- 
dation for the exercise of equity jurisdiction.” This case, 
thus hypothetically stated by Judge Story, is precisely the 
case now under consideration. The contract between plaintiff 
and defendant was a parol one, and the plaintiff could not 
maintain an action for damages on it at law, as the statute 
of frauds would prevent it. As he was in possession of the 
land, and had put valuable improvements on it, he could 
clearly enforce it in equity by a decree for a specific perform- 
ance, if the defendant had not, by selling the land to a third 
person, put this remedy beyond his reach. The defendant 
must therefore be allowed to retain the profits of his specula- 
tion, which he made whilst occupying the position of a mere 
trustee for the plaintiff, unless the plaintiff is allowed his bill 
for compensation. 

The title bond of Jarvis, which the defendant verbally 
agreed to assume, is in the ordinary form, and there is noth- 
ing in its terms to lead to an inference that payment on the 
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precise day specified in the notes was considered material. 
Had this, however, been the understanding of the parties, as 
is alleged in the answer, the testimony shows that payment 
on the day was waived by the defendant before the day when 
the last note fell due. 

The possession of the title bond by the defendant with the 
plaintiff’s assent would certainly go far to create an implica- 
tion of an abandonment of the contract by the plaintiff, un- 
accompanied with any circumstances of a counteracting char- 
acter. But there was evidence to show that the plaintiff had 
not abandoned the possession, but had a tenant on the land 
and had left an agent to superintend its management. Be- 
sides, the retention of the plaintiff’s notes would seem to be 
a circumstance totally inconsistent with the idea that even 
the defendant considered and understood the trade to be can- 
celled; and this retention of the notes is also a strong cir- 
cumstance to confirm the plaintiff’s explanation of the man- 
ner in which and the reasons for which the title bond was 
delivered to the defendant. Ifthe title bond had been given 
up with a view to cancel the bargain, why did the defendant 
retain the notes? How can such conduct be reconciled with 
the attempt to prove that the contract was abandoned and 
the bond given up? With the concurrence of the other 
judges, the judgment is affirmed. 





Biopcett, Respondent, v. GREENE, Appellant. 


1. Where, in cases arising under the practice act of 1849, facts are set up in 
an answer by way of equitable defence to the action and not by way of set- 
off, the plaintiff is not required to reply. 


Appeal from’ St. Louis Circuit Court. 


This was an action brought in the year 1854 by Daniel 
Blodgett on a bill of exchange for five hundred dollars drawn 
by Nelson Blodgett on Cheever & Co. (of which firm defen- 
34—VOL. XXVII. 
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dant was a member) and accepted by them. The defendant 
in his answer alleged that the bill sued on was the property 
of Nelson Blodgett and not of the plaintiff; that Nelson had 
endorsed it to the plaintiff in order that suit might be brought 
in the name of the plaintiff, against whom the defence which 
defendant has against Nelson Blodgett might be unavailing, 
and for the purpose of defrauding defendant; that Nelson 
Blodgett was and is indebted to the defendant in more than 
two thousand dollars, as shown by a judgment against him 
still unsatisfied in the St. Louis court of common pleas; that 
the bill was transferred to plaintiff long after its maturity, 
without consideration and upon the sole condition that Dan- 
iel should sue defendant thereon for Nelson Blodgett’s use ; 
that the bill of exchange was given in part payment of a 
loan which Nelson Blodgett had made of Cheever & Co. and 
for which he was to give them a deed of trust on real estate 
in Minnesota ; that he did execute a deed of trust, but be- 
fore it could be recorded Daniel Blodgett placed of record a 
deed to himself of the same land, the taking of said deed by 
Daniel being a contrivance to cheat Cheever & Co.; that 
Cheever & Co. had become liable for part of this loan to 
other persons to whom Nelson had given orders ; that on dis- 
covering the fraud they determined to pay no more of this 
loan, and so refused to pay this draft or bill; that the Blodg- 
etts are brothers and reside in Minnesota. The answer prays 
that said bill of exchange be ordered to be delivered up to 
be cancelled ; that the said Nelson Blodgett and said Daniel 
Blodgett be ruled to answer the allegations of the answer 
and show cause why said bill should not be surrendered to 
defendant ; that process be awarded to make Nelson Blodg- 
ett a party to the suit. To this answer there was no reply. 

At the trial the plaintiff admitted the existence of the 
judgment against Nelson Blodgett as stated in the answer. 
The defendant moved the court to give judgment for the de- 
fendant upon the set-off in the answer. The court overruled 
the motion, and in its finding found that the bill sued on was 
drawn and accepted as stated in the petition; that at the time 
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of its acceptance defendant Greene was a member of the firm 

of Cheever & Co.; that the bill was endorsed to plaintiff; 

that it was duly presented and payment refused ; “ that plain- 

tiff is entitled to judgment against defendant for the amount 

of said bill, together with damages on the principal sum speci- 

fied therein at the rate of ten per cent, &c. No other facts.” 
Gantt, for appellant. 


Knox & Kellogg, for respondent. 
Scorr, Judge, delivered the opinion of the court. 


The defendant can not complain that the court did not 
give judgment on the matter set up by him in his answer for 
want of areply. The matter relied on as a set-off was not 
pleaded as such, but was stated as an equitable answer ; and 
the prayer was appropriate to such a defence. The matter 
not having been set up as a set-off, it would operate as a sur- 
prise on the plaintiff to hold that it was admitted, because 
there was no reply to it. No doubt but that out of the facts 
stated in the answer the defence of a set-off might have been 
framed, but the defendant using it in another way and con- 
cluding his answer with a prayer appropriate to such a use, 
he can not complain that a portion of his answer was not 
treated as a claim to a set-off. At the time of the beginning 
of this suit there was no statute allowing the defendant to 
set up a counter claim to the plaintiff’s demand. Unless the 
counter claim consisted of a set-off which could be pleaded 
to an action for money, it could not be pleaded. Of course 
the defendant could make any equitable defence, but that 
did not require a reply. The defence in this case being an 
equitable one, and not an answer setting up a set-off, did not 
require a reply. 

It is averred in the petition and is not denied in the an- 
swer that the plaintiff was the holder of the bill. Whether 
he was a bona fide holder was a fact submitted to the court, 
and it was found that the plaintiff was the legal holder of the 
bill. There is nothing in the finding of the facts which 
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should induce this court to disturb the judgment, especially 
when the evidence for the defendant is taken into considera- 
tion. After stating the facts on which the judgment is 
founded, the finding proceeds, “no other facts ;”’ when the 
record is looked into, this phrase is sufficiently significant. 

Under our statute the holder of the bill was allowed ten 
per cent. damages, as it was drawn at a place without this 
state and within the United States. 

The other judges concurring, the judgment will be affirmed. 


Manny e¢ al., Plaintiffs in Error, vy. Logan, AssIGNEE, De- 
fendant in Error. 


1. The term “voluntary,” as applied to conveyances within the act concern- 
ing voluntary assignments (R. C. 1852, p. 202), means voluntary as opposed 
to compulsory ; a conveyance to a creditor in trust for himself as well as the 
other creditors of the assignor is a voluntary assignment within the mean- 
ing of said act. 


Error to Marion Circuit Court. 


On the 30th of January, 1858, one Samuel W. Riggs, be- 
ing largely indebted, executed a deed of trust of certain de- 
scribed real and personal property to one Logan as trustee. 
Certain debts of said Riggs to various parties, among others 
to Logan, the trustee, were recited in this deed, and the trus- 
tee was directed therein to pay said debts in their order, and 
when all said specified debts were paid to hold the residue of 
the proceeds for the benefit of all the creditors of the assignor, 
to be apportioned pro rata among them. The present pro- 
ceeding is an application, under section 26 of the act con- 
cerning voluntary assignments, on behalf of certain creditors 
of said Riggs, for a citation directed to said assignee to ap- 
pear and show cause why he should not file an inventory and 
give bond, &c., or be dismissed from his trust. A citation 
issued. The assignee answered admitting his acceptance of 
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the trust and that he had not filed an inventory, but denied 
that he was bound to do so. The court dismissed the pro- 
ceeding on the ground that the conveyance was not a volun- 
tary assignment within the meaning of the act concerning 
voluntary assignments, and refused to require Logan to file 
an inventory. The plaintiffs were not named as creditors in 
the assignment. 





Dryden, Lipscomb and Porter §; Harrison, for plaintiffs 
in error. 


I. The deed from Riggs to Logan was a “ voluntary as- 
signment” in the sense of the first section of the act concern- 
ing voluntary assignments. (See Burrill on Assign. 5; 10 
Paige, 461; 3 Sumn. 345; 26 Mo. 322.) 


Pratt and Mc Cabe, for defendant in error. 


I. This was not an assignment for the benefit of creditors 
in the general. The creditors whose debts are secured by it 
are those named in the deed. The plaintiffs in the present 
proceedings are not named therein. It was not a voluntary 
assignment within the act concerning voluntary assignments. 
Logan was a creditor and his debt was secured. 


NapTon, Judge, delivered the opinion of the court. 


This was an application by the plaintiffs, claiming to be 
creditors of one Riggs—who had assigned his goods and lands 
to Logan for the benefit of certain creditors named, and 
afterwards for the benefit of creditors generally—to compel 
the trustee Logan to proceed under our statute, file his in- 
ventory, give bond, &. | The claim was resisted on the 
ground that the assignment was for value, and not there- 
fore a voluntary one under our statute, and that Logan, the 
assignee, was one of the creditors. 

The assignment is unquestionably within the provisions of 
our statute. It is for the benefit of all the assignor’s cred- 
itors, though an attempt is made to classify and give prefer- 
ences to some. All assignments of this character which have 
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any validity as against creditors not named, if there are any 
such, must be founded on a valuable consideration ; but if 
the creditors named are bona fide, that is sufficient to support 
the instrument. (19 Mo. 17.) Whatever may be the proper 
meaning of the term voluntary used in our statute, it cer- 
tainly was not intended to exclude from the operation of the 
law all assignments which were founded on a valuable con- 
sideration. The term is probably borrowed from the Eng- 
lish books, where assignments in bankruptcy were sometimes 
created by operation of the law. The fact that Logan, the 
trustee, is a creditor does not take the assignment out of the 
statute. The only effect it could have would be to author- 
ize the court to appoint another trustee. The other judges 
concurring, judgment reversed and cause remanded. 


Scott, Judge. I concur in reversing the judgment. The 
term “voluntary” is applied to assignments to distinguish 
them from such as are made by the compulsion of the law, 
as under statutes of bankruptcy and insolvency, or by order 
of some competent court. (Burrill on Assignments, 5.) 


. Barron, Appellant, v. ALEXANDER, Respondent. 


1. Where a vendor knows the existence of a latent defect in an article sold by 
him, and sells the same for a sound price without disclosing the defect to the 
vendee, he is guilty of a fraud; such fraud may be set up as a defence to 
an action founded on a note given for the price of the article sold; it is not 
necessary that there should be any express warranty or representation as to 
the quality of the article sold. 


Appeal from Franklin Circuit Court. 


Holmes and Romyn, for appellant. 
C. Jones, for respondent. 


Scort, Judge, delivered the opinion of the court. 


The defendant sets up in his answer to the plaintiff’s peti- 
tion, which is founded on a note given for the price of a slave, 
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that at the time of the sale the slave was diseased, which was 
known to the plaintiff and which he fraudulently concealed 
from him. 

Where a vendor sells a defective article, knowing the exist- 
ence of the defect, for a sound price, and does not disclose it 
to his vendee, he is guilty of a fraud, and such fraud may be 
set up as a defence to an action founded on a note given for 
the price of the article. In such case it is not necessary to 
the defence that there should be any warranty or represen- 
tation as to the quality of the goods. The rule suppressio 
veri est suggestio falsi applies. Knowingly to conceal a de- 
fect in goods when selling them for a sound price is a gross 
fraud. This principle is well settled and has heretofore been 
recognized and acted upon in our courts. (McAdams v. 
Cates, 24 Mo. 223.) There was no error in the court’s in- 
structions on this subject. 

The affidavit as to the misconduct of a juror was entirely 
too vague and indefinite to found any action of the court 


upon it. The other judges concurring, the judgment will 
be affirmed. 


Yates, Respondent, v. BRACKENRIDGE, Appellant. 


1. Where there is any testimony which tends to support any of the issues in 
a cause, it is error to instruct the jury that there is no evidence before them. 


Appeal from St. Louis Court of Common Pleas. 


Breckenridge §- Page, for appellant. 


Gantt, for respondent. 
RIcHARDSON, Judge, delivered the opinion of the court. 


We think that the evidence offered by the defendant tended 
to show the truth of the answer as to a partial failure, and 
the circumstances that led to the execution of the note; and 
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the instruction was therefore erroneous that declared there 
was-no evidence on the subject. (Rippey v. Friede, 26 Mo. 
523.) <A party resisting the payment of a note on the ground 
that it was obtained by fraud or without consideration is not 
bound to show what occurred at the time of its execution by 
a witness who was present, but in the absence of more direct 
proof may establish his defence by circumstances. 

The other judges concurring, the judgment will be reversed 
and the cause remanded. 


Gisson e¢ al., Respondents, v. Lewis, Appellant. 


1. In an action of forcible entry and detainer the jury returned the following 
verdict: “‘ We, the jury, find the defendants guilty in manner and form as 
charged in plaintiffs’ complaint ; and that they took possession of the prem- 
ises the 15th of November, 1854; and that they have and recover of and 
from the defendants damages at the rate of $2.16} per month for the unlaw- 
ful detention of said premises.” Held, that this verdict, though informal, 
was sufficient to authorize thereon a judgment for restitution of the prem- 
ises, and for an amount as damages equal to double the gross amount of the 
rents and profits at the rate of $2.164 per month up to the time of trial. 


Appeal from Butler Circuit Court. 


Noell, for appellants. 


I. The verdict was legally insufficient to warrant the judg- 
ment. The judgment should have been arrested. 


Bland & Coleman, for respondents. 
RIcHARDSON, Judge, delivered the opinion of the court. 


This was an action of forcible entry and detainer, and on 
the trial in the circuit court the verdict was as follows: “We, 
the jury, find the defendants guilty in manner and form as 
charged in plaintiffs’ complaint, and that they took possession 
of the premises the 15th of November, 1854; and that they 
have and recover of and from the defendants damages at the 
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rate of $2.164 per month for the unlawful detention of said 
premises.” The verdict is informal, but it is evident that 
the jury found the defendants guilty of a forcible entry on 
the 15th of November, 1854; that the premises had since 
then been detained, and that the plaintiffs ought to recover 
damages at the rate of $2.16} per month since the forcible 
entry. On this verdict the court rendered judgment of resti- 
tution and that the plaintiffs recover as damages $169.52, but 
no sum was named as the monthly rents and profits to accrue 
from the day of the verdict until restitution should be made. 

The defendants made a motion in arrest of judgment, 
which was overruled; and the only question here is whether 
the verdict will support the judgment. 

Questions like this one ought never to arise, because they 
are so easily avoided. The court had authority to correct 
the verdict in matters of form in presence of the jury; and, 
besides, the statute not only describes all the elements of a 
verdict in an action like this, but furnishes two forms--one 
to be used in the event that the jury find for the plaintiff, 
and the other in the event they find for the defendant; (R. 
C. 1855, p. 790, § 18, 19;) and, in a case where the verdict 
must be different from the usual form, both forms as given 
by the statute could be handed to the jury—one to be signed 
after filling the necessary blanks if they find for the plaintiff, 
and the other to be returned if they find for the defendant. 
The seventeenth section provides that in all cases of a verdict 
for the complainant, damages shall be assessed as well for 
waste and injury committed upon the premises, as for rents 
and profits due and owing up to the time of finding the ver- 
dict, and the verdict shall also contain a finding of the 
monthly value of the rents and profits of the premises. After 
judgment the plaintiff’ may be delayed by the defendant in 
getting possession, and the object of the last clause of the 
section is to fix a sum, which is doubled by the court, that 
the plaintiff will be entitled to receive, in addition to the 
damages, to cover the time he is kept out of possession from 
the day of the verdict until restitution is made. The sum 
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found as the aggregate of the damages will include the dam- 
ages for waste and injury, and also for rents and profits from 
the time of the entry to the trial; but the jury may not find 
that any waste and injury have been committed, and in that 
case the damages will only be for the rents and profits. The 
jury in this case did not find any damages on account of 
waste, but found that the plaintiff was entitled to recover 
rents and profits from November 15, 1854, to the time of the 
trial in May, 1858, (three years and five months and a half,) 
at the rate of $2.16} per month, which produces the sum of 
$89.84 ; and though the verdict is informal in omitting to 
state the result, it can be ascertained and rendered certain by 
a simple operation in arithmetic. The law directs that judg- 
ment shall be given for double the sum assessed by the jury, 
and it will be observed that the judgment on this verdict is 
for a less sum than the plaintiff was entitled to. 

The judgment does not declare the monthly rents to which 
the plaintiff would be entitled from the time of the verdict 
until restitution of the premises, and the plaintiff will there- 
fore lose the right to demand any rents since the trial, and 
can only receive on the execution restitution and the dam- 
ages with interest ; but the defendant gains by this omission 
and can not complain of it. 

The complaint filed before the justice is set out twice in 
the record. In one place the forcible entry is stated to have 
been on the 6th December, 1853, and in the other on the 6th 
December, 1854; but the year is immaterial ; and admitting 
that the plaintiff could only recover the rents from 6th De- 
cember instead of 15th November, the judgment is still for 
less than double the amount the plaintiff was entitled to, 
counting from the 6th of December. 

The other judges concurring, the judgment will be affirmed. 
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Tue Strate, Defendant in Error, v. Fucate, Plaintiff in 
Error. 


1. The law presumes the innocence, not the guilt, of an accused person ; it is 
error to instruct a jury that in order to find a verdict of guilty it is not ne- 
cessary that they should be satisfied of the defendant’s guilt to the exclusion 
of a reasonable doubt, but that if they believe from the evidence that the 
defendant is guilty they should so find, although they may entertain a rea- 
sonable doubt. 


Error to Shelby Circuit Court. 


This was a prosecution for an assault upon one Margaret 
D. McGee. The court instructed the jury as follows: “1. 
If the jury find from the evidence in the case that the de- 
fendant laid hands on Mrs. McGee and kissed her without 
her consent, they will find him guilty and assess a fine against 
him not exceeding one hundred dollars and not less than one 
dollar. 2. In order to find a verdict in this case, it is not 
necessary that the jury should “be satisfied of defendant’s 
guilt to the exclusion of a reasonable doubt; but if the jury 
believe from the evidence that the defendant is guilty of the 
charge against him, they should so find, although they may 
entertain a reasonable doubt.” 

The jury returned a verdict of guilty, and assessed the fine 
at one hundred dollars. 


Carr, for plaintiff in error. 


Howell, for defendant in error. 


NapTon, Judge, delivered the opinion of the court. 


The first instruction given for the State in this case is cor- 
rect, but the instructions which follow, if they are not mis- 
understood, conflict with established rules of evidence, and, 
indeed, with natural justice. The jury are told that it was 
not necessary for them to be satisfied of the guilt of the de- 
fendant beyond a reasonable doubt, in order to justify a ver- 








536 ST. LOUIS. 





Cayton v. Hardy. 





dict against him; but if they believed from the evidence that 
the defendant was guilty, they would so find, although they 
might entertain a reasonable doubt. 

What degree of faith the court might think to be consis- 
tent with reasonable doubts is not explained, and the propo- 
sitions might need some metaphysical ingenuity to reconcile, 
but, if the instruction is capable of explanation at all, it must 
be understood to give the State the benefit of all doubts, and 
raise the presumption of guilt against the defendant until it 
was removed by satisfactory evidence to the contrary. This 
is not the law even in civil cases, but it is just the reverse. 
When a plaintiff charges that a defendant owes him a hun- 
dred dollars, he must prove it, and if he leaves it in doubt 
whether the debt be due or not, the defendant is to have the 
benefit of such doubt ; and the law in cases of doubt leaves 
the parties where it finds them. If the debt is admitted and 
payment is pleaded, the payment must be shown, as the pre- 
sumption will be that the debt continues until the contrary 
appears. So the law in criminal trials presumes a man’s 
innocence until the contrary appears, and does not presume 
his guilt until he shows his innocence. These are truisms, 
but they seem to be overturned by the instructions reported 
to have been given in this case. 

The other judges concurring, the judgment is reversed and 
the cause remanded. 





Cayton, Plaintiff in Error, v. Harpy, Defendant in Error. 


1. Acts of a partner wholly outside the scope of the partnership business and 
known to be so by the person dealing with such partner are not binding 
upon the other partner. 

2. In determining whether particular acts of a partner are within the scope of 
the partnership business and binding upon all the partners, if the partner- 
ship articles are not decisive of this question, the previous dealings and acts 
of the partners or of any of them, the length of time these acts have con- 
tinued, &c., may be considered. 
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Error to Ralls Circuit Court. 


This was an action to recover possession of two yoke of 
oxen. It appeared in evidence that said oxen were a portion 
of the stock of a farm held and leased by the plaintiff. The 
defence relied on was that said stock was owned by said 
plaintiff Cayton and one Robertson as partners, and that 
Robertson sold said oxen to defendant. The defendant intro- 
duced in evidence the following agreement: “ Francis M. 
Cayton, the party of the first part, agrees to furnish a tract 
of land large enough to make a good stock farm ; also agrees 
to furnish farming utensils sufficient for use of said farm ; 
and also agrees to furnish four brood mares or more as he 
may choose, and one hundred (more or less) stock cattle ; 
and also agrees to furnish one hand to work on said farm. 
And the party of the second part agrees to take charge of 
said farm and stock, and work and pay strict attention to the 
same ; also agrees to improve said land sufficient for all the 
stock that may be on it, at the expense of each party ; and 
for such services the party of the first part agrees to give the 
party of the second part one-third of the proceeds of the 
farm and stock after replacing all the stock put on the farm 
in the first place. The parties are to live on the farm. This 
copartnership to last five years, unless one of the parties be- 
comes dissatisfied. Witness our hands and seals. [Signed] 
Francis M. Cayton (seal). David C. Robertson (seal).” 

The two yoke of oxen in controversy composed a portion 
of the stock of the said farm furnished by said Cayton. They 
were sold by Robertson to the defendant at the price of forty 
dollars per yoke. This price was paid. The court, at the 
instance of the defendant, instructed the jury as follows: 
“The written instrument read in evidence and signed by 
Francis M. Cayton and David C. Robertson constituted Cay- 
ton and Robertson partners as to third persons of the cattle 
and stock and proceeds of the farm named in said written 
instrument; and if the jury believe from the evidence that 
Robertson sold the cattle in controversy to the defendant, and 
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that they were when so sold a part of the stock named in the 
said writing, such sale to Hardy by Robertson was good in 
law to divest the title of Cayton, and the verdict should be 
for defendant, unless the jury should further find from the 
evidence that said Robertson sold said stock with the intent 
to defraud the plaintiff, his copartner, and that defendant 
purchased with notice of such intent.” 
The plaintiff took a nonsuit, with leave, &c. 


Porter §- Harrison and Mc Cabe, for plaintiff in error. 


I. The court erred in instructing the jury that the instru- 
ment of writing read in evidence constituted Cayton and 
Robertson partners. It did not constitute them partners 
either inter sese or as to third persons. (Colly. on Part. 14, 
19; 4 East, 144; 3 Wils. 40; 15 Mo. 481; 15 8. & R. 137, 
17 Mass. 197; 14 Pick. 192; 12 Conn. 69; 18 Wend. 175, 
20 Wend. 70; 17 Ves. 404; 4 B.& Cr. 867; 1 Rose, 191; 
18 Wend. 184; 6 Metc. 82; 6 Halst. 181; 15 Ills. 31; 4 
Paige, 148.) 


Lamb §- Lakenan, for defendant in error. 


I. Cayton and Robertson were clearly partners both as 
between themselves and as to third persons. Each party had 
the power to dispose of the stock of the farm aside from the 
power he would have as partner. The agreement clearly 
contemplates sales of the stock and proceeds. 


Napton, Judge, delivered the opinion of the court. 


The instruction of the court in this case declared the arti- 
cles of agreement produced in evidence to constitute a part- 
nership between Cayton and Robertson, as to third persons, 
of the cattle and stock and proceeds of the farm, and that 
the sale to defendant was valid, unless the jury believed 
there was fraud on the part of Robertson, and that the defen- 
dant knew of and participated in the fraud. 

That the written instrument executed by Cayton and 
Hardy constituted a partnership between them is by no means 
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clear. The intention would rather seem to be to constitute 
a mere agency in Robertson, with a compensation for his 
labor and services in a sum proportioned to the profits. 
(Pennie v. Hankinson, 6 Hals. 181.) But the parties them- 
selves call it a partnership, and as Robertson was to share 
the nett profits and not the gross profits, the court may have 
been right in declaring them partners upon the authority of 
Dry v. Boswell, 1 Camp. 829; and at all events partners as 
to third persons. (Story on Part. § 60; Chase v. Barrett, 
4 Paige, 148; Grace v. Smith, 2 Black. 988.) The subject 
is one upon which the distinctions are very refined, and 
we are not satisfied that the instruction was wrong in this 
particular. Nor does the question seem very material ; for, 
whether there was a partnership or a mere agency, the ques- 
tion still remains whether the sale was authorized either by 
one species of agency or another. 

Each partner has undoubtedly full power to dispose of the 
entire right of all the partners for the purposes of the part- 
nership and in the name of the firm. Unless the contract 
provides otherwise, the partners are joint owners of all the 
capital stock, funds and effects belonging to the partnership, 
and each partner may dispose of his capital or fund for pur- 
poses within the scope of the partnership. Chancellor Kent 
says that “‘ in ordinary cases, and in the absence of fraud on 
the part of the purchaser, each partner has the complete jus 
disponendi of the whole partnership interest.’ But in every 
contract of this sort it is manifest that we must look to the 
scope of the partnership business to see whether the partner 
is violating his obligations, and whether the purchaser was 
likely to be innocently misled. The following observations 
of Judge Story, in this connexion, are so pertinent and just 
that we transcribe them: ‘The real difficulty,” says Judge 
Story, ‘“‘in many of these cases (speaking of engagements 
which ought to bind the partnership) is to ascertain what 
contracts, engagements and acts are properly to be deemed 
within the scope of the particular partnership, trade, or busi- 
ness ; for these are not exactly the same in all sorts of trade 
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or business. On the contrary, in many cases, rights, powers 
and authorities over partnership property and partnership 
concerns exist by usage, or by general understanding, or by 
natural implication, which are wholly unknown in others. 
To answer the inquiry, it is not enough to show that in other 
trades or other business, certain rights, powers and authori- 
ties are incident thereto and may be lawfully exercised by 
such of the partners, but we must see that they appropriately 
belong to or are by usage or otherwise implied or incidental 
to the particular trade or business in which the partnership 
is engaged.” (Story on Part. § 173.) 

It is manifest that the agreement in this case, whether re- 
garded as constituting a copartnership or an agency, did not 
confer on Robertson any power or authority to sell the farm, 
the brood mares, the stock cattle, or the farming utensils ; 
that the sale of these things was not within the scope of the 
business ; and that the anticipated profits were not expected 
to be created by such sales at all, but from the proceeds of 
the farm, farming implements, stock, &c., in the shape of 
grain, fatted cattle, or other produce. That Robertson had 
no authority to sell the work oxen derived from the agree- 
ment is clear ; and, if the agreement constituted a partner- 
ship, neither had Cayton. Such sales were not the business 
contemplated. This consideration alone does not however 
make the defendant liable ; for, if he had reason to believe 
from the ordinary course of their dealings that such authority 
did exist, he ought not to bear the loss. The question there- 
fore ought to be put to the jury, not merely whether this sale 
was a fraud upon the part of Robertson and made with the 
knowledge and participation of Hardy, but whether it was 
wholly outside of the scope of the partnership business, not 
merely as indicated by the articles of agreement, of which the 
public could be presumed to have no notice, but as deter- 
mined by the conduct of the parties to it in dealing with 
their neighbors. If it was, that circumstance ought at least 
to have put the purchaser upon inquiry. The previous deal- 
ings and acts of Robertson and Cayton, or of either, the 
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length of time these acts had continued, the price at which 
the cattle sold, are all circumstances which may be given in 
evidence, and may show, and would no doubt satisfactorily 
show, upon whom this loss should fall. The nonsuit will be 
set aside and the case remanded for trial. 

Judgment reversed and cause remanded ; Judge Richard- 
son concurring. Judge Scott absent, through indisposition. 


GILLETT, Appellant, v. Camp & Wire, Respondent. 


1. At law there will be no implication of a promise on the part of a step- 
daughter to pay her step-father for necessaries furnished by the latter during 
the minority of the former. 


Appeal from Warren Circuit Coart. 


This was an action by Philo Gillett against Beverly Camp 
and Elvira Camp, his wife, torrecover compensation for money 
paid and expenses incurred by him in the education and 
maintenance, before her marriage, of the defendant Mrs. 
Camp. At the close of the evidence, the court at the in. 
stance of the defendants gave the following instructions: 
“1. If the jury believe that the plaintiff intermarried with 
the mother of Elvira Camp, and that she, being of tender 
years, was taken into the family of plaintiff and remained 
a member thereof from the time of said marriage up to the 
death of her mother in 1847, and that the plaintiff during 
said marriage maintained and supported the said Elvira, the 
law will not imply a promise on the part of the said Elvira 
or her husband to pay for said maintenance, and the plaintiff 
can not recover for such maintenance unless an express 
promise of payment has been proved to pay the same. 2. If 
the jury find that, after the death of the mother of the said 
Elvira Camp, the plaintiff was appointed guardian of the said 
Elvira in the territory of Wisconsin, where the said Elvira 
resided, and that he so continued to act as her guardian by 
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virtue of his appointment aforesaid, and while as such guar- 
dian he expended money for the necessary support, main- 
tenance and education of said Elvira, these expenditures can 
not be taken into consideration by the jury, nor can they 
give a verdict therefor unless the jury find that the said 
Elvira or her husband have undertaken and agreed to pay 
the same; these expenditures as between guardian and ward 
not creating a personal obligation on the part of the ward, 
and being alone chargeable against any funds coming into 
his hands belonging to said ward.” 
The plaintiff took a nonsuit with leave, &c. 


S. T. §& A. D. Glover, for appellant. 


I. The court erred in giving the instructions asked by de- 
fendants. (3 Edw. Ch. 40; 9 Ala. 615; 2 Kent, 190; 2 
Ashm. 332; 1 Kelly, 475 ; 1 Taml. 72.) 


Wells, for respondents. 


I. The law will not imply a promise to pay the step-child 
for his services ; nor will it imply a promise on the part of 
the child to pay for board, schooling, &c., when the child 
remains a member of the family of the step-father. (See 22 
Mo. 4389.) 


Scott, Judge, delivered the opinion of the court. 


This is a suit by a step-father for the expenses incurred in 
supporting and educating his wife’s child by a former hus- 
band. The old notion in England was, that, inasmuch as 
the widowed mother was bound to support her minor chil- 
dren, a man by marrying her assumed that with all her other 
obligations, and made himself liable for the support of her 
children by a former husband. There was no hardship in 
this, as at common law by the marriage all the wife’s goods 
became the property of her husband and he was entitled to 
all her earnings. Afterwards, the case of Tubb v. Harrison, 
4 Term R. 118, determined that the step-father was not 
bound for the support and maintenance of his wife’s children 
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by a former husband. If he adopted them into his family 
and treated them as his children, he would be bound for 
necessaries furnished them. By a late statute in England 
(4 & 5 Will. IV) it is enacted that every man who shall 
marry @ woman having a child or children at the time of 
such marriage, whether legitimate or illegitimate, shall be 
liable to maintain such child or children as part of his family, 
until they respectively attain the age of sixteen, or until the 
death of the mother of such child or children. 

This is no case in which the question arises as to the cir- 
cumstances under which a court would order the child’s 
income to be applied to its support, nor is it an application 
to appropriate a portion of a child’s estate to its support. 
There is here no fund under the control of any court to be 
applied in its discretion to the maintenance of infants, but 
this is an action at law in which the plaintiff must stand 
upon his legal rights. The doctrine of the courts of equity, 
in making appropriations in favor of the parents for the sup- 
port of minor children when they have such an estate as will 
sanction such a proceeding, has nothing to do with this case. 
That such allowances are made gives no countenance to this 
action. Every one must see the danger to which the estates 
of minor children must be exposed, if step-fathers were per- 
mitted to recover from them, after they attain their majority, 
any account which they might make out against them for 
maintenance and support during their minority without the 
sanction of any court. He would make himself the judge of 
what is necessary, and without regard to the minor’s estate 
would run it in debt to an amount exceeding its value, and 
then would make the husband of a female minor liable for 
necessaries furnished her during infancy. So far as we can 
learn, the utmost length to which courts of law have gone in 
upholding claims of step-fathers against minor children by a 
former husband is to declare that if the second husband 
maintains such children, it is a good consideration for a 
promise by them when they come of age to repay the expense 
of their maintenance, especially when the second husband 
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was a man of small substance and the children had a compe- 
tent provision to receive when they came of age, which was 
to accumulate for them in the mean time, and he made no 
application to chancery for an allowance out of the fund, as 
he might have done. (Cooper v. Martin, 4 East, 76.) 

The fact that the plaintiff stood in the nominal relation of 
guardian to the wife of the defendant Camp can not better 
his condition. His accounts as guardian should be settled in 
the proper court; and if nothing belonging to the ward has 
ever come to his hands as guardian, out of which he can 
retain enough for his indemnity, his claim does not thereby 
become the foundation of an action at law, for it was his 
wrong and folly to be contracting debts on account of his 
ward when he knew there was nothing in his hands to satisfy 
them. If the estate of the ward was in the hands of a cura- 
tor distinct from the guardian of the person, then the appli- 
cation for allowances should have been made to the court 
having the control of the curator. 

Judge Napton concurring, the judgment will be affirmed. 
Judge Richardson not sitting, having been of counsel. 


MappEN’s Heirs, Appellants, v. MappEN’s ADMINISTRATOR 
AND Heirs, Respondents. 


1. By the rules of chancery practice in force prior to the passage of the prac- 
tice act of 1848, bills of exceptions were as necessary as in common law 
suits. 

2. Whether an administrator shall be charged with interest on money in his 
hands belonging to his intestate’s estate is to be determined by the circum- 
stances of each case ; he is not to be so charged as a matter of course. 


Appeal from Washington Circuit Court. 


This was a bill in chancery filed March 11, 1847, by cer- 
tain of the heirs of Tomas Madden, senior, deceased, against 
certain other of the heirs of said Madden and his administra- 
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tor. The object of the bill was. to bring all the heirs into 
hotchpot, to obtain a settlement of the accounts of the ad- 
ministrator, a sale of the lands of the intestate, and an equal- 
ization of the heirs in the distribution of the estate. The 
facts being exceedingly complicated, it is deemed unnecessary 
to state them. The ground of the decision sufficiently ap- 
pears in the opinion of the court. Both plaintiffs and defen- 
dants appeal. 


Frissell, for appellants. 


I. The court erred in dismissing the supplemental bill. 
II. Interest was erroneously charged against the adminis- 
trator. 


T. C. Johnson, for respondents. 


I. If any error was committed in the matter charging the 
administrator with interest upon moneys received by him, 
the error was in his favor and not to his prejudice. (Duns- 
comb v. Dunscomb, 1 Johns. Ch. 509; id. 533, 618 ; Strong 
v. Wilkerson, 14 Mo. 116.) The court committed no error 
in refusing leave to file a supplemental bill. 


Scott, Judge, delivered the opinion of the court. 


This case was a suit in chancery commenced in 1847, un- 
der the old practice. Under that practice, bills of exceptions 
were as necessary in chancery as in common law suits. The 
accounts settled by the court or by a commissioner appointed 
by the court could only be reviewed here on objections and 
exceptions to the opinions of the court. When an account 
was settled by a commissioner, exceptions were taken, and 
they were stated in the report together with the evidence and 
reported to the court, who decided the points raised before 
the commissioner if they were renewed, and on that decision 
an exception was taken as in all other cases. There is noth- 
ing in this record but the final decree which can be reviewed 
by this court. The calculations and evidence on which that 
decree is based not being preserved, there are no means of 
ascertaining its correctness. 
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Surely the case of Strong v. Wilson, 14 Mo. 116, did not 
intend to introduce any new method of settling administra- 
tor’s accounts. Whether an administrator is to be charged 
with interest on the money in his hands belonging to an 
estate is a question to be determined by the circumstances of 
each case as it arises. He is not to be charged with interest 
on money in his hands as a matter of course. On the final 
settlement, or before if required to do so, the court will de- 
termine whether an administrator is properly chargeable with 
interest. To charge him in all cases with interest on money 
in his hands without regard to circumstances would be mon- 
strous injustice. The money due on a note bearing interest, 
when collected, would of course cease to bear interest. But 
by maladministration the administrator might make himself 
liable for interest on that as well as for any other money in 
his hands. Debtors of the estate would be chargeable with 
interest until their debts were paid, and the administrator 
on collecting them would charge himself with the amount 
and interest would cease. Ifa distributee of a solvent estate 
owed it a bond bearing interest, whether the distributee 
would be charged with interest might depend on circumstan- 
ces, but that is not a question for the administrator to deter- 
mine. In collecting such a bond, he could only be guided 
by the face of it. 

There was no error in the court’s refusal to permit Fris- 
sell to file what is termed a supplemental bill for the parti- 
tion and sale of lands in Ralls county, which were a part of 
Madden’s estate. We do not see the principle on which the 
bill is founded. Besides, the bill professes ignorance of the 
state of the title and of the quantity of the land sought to be 
sold and divided. It seems Madden held an undivided inter- 
est in a tract of land situated in Ralls county, which was 
confirmed by the act of Congress of July 4th, 1836. Most 
of the land had been sold by the United States before the 
confirmation, and certificates of new location have issued, but 
it is said they have not been delivered. The quantity of the 
land sold by the United States has not been ascertained. As 








OCTOBER TERM, 1858. 547 





Perkins v. Woods. 





the certificate or certificates of new location have not been 
delivered, how is it possible to get along with such a case ? 
The other judges concurring, the judgment will be affirmed. 





PERKINS, Plaintiff in Error, v. Woops e¢ al., Defendants in 
Error. 


1. In proceedings instituted under the revised code of 1845 to foreclose a 
mortgage, the administrator of the mortgagor was the only necessary party ; 
his heirs were not necessary parties. 


Error to Lincoln Circuit Court. 


W. Porter, for plaintiff in error. 


I. The heir was a necessary party. The foreclosure in no 
way affected the right of the heir to redeem. The demurrer 
was improperly sustained. (7 Mo. 874; 1 Powell on Mortg. 
282; 7 Cranch, 69; 2 Gallis. 8371; 2 Mason, 181; 11 Wheat. 
103; id. 804; 1 Stark. on Ev. 191; 2 N. H. 190; 1 Wheat. 
6; 1 Munf. 373; 2 H. & Munf. 139; 14 Johns. 79; 4 Day, 
431; 2 Sto. Eq. § 1026; 2 Hare, 237; 1 Black. Comm. 89, 
90.) The present case can be distinguished from that of 
McCord’s Adm’r v. Riley’s Adm’r, 21 Mo. 285. 


S. T. §& A. D. Glorer; for defendants in error. 


I. The heir of the mortgagor was not a necessary party. 
(1 Mo. 691; 16 Mo. 85; R. C. 1845, p. 750; Miles v. Smith, 
22 Mo. 499; McCord’s Adm’r v. Riley’s Adm’r, 21 Mo. 285.) 


Napton, Judge, delivered the opinion of the court. 


This was a proceeding by the heir of a mortgagor to re- 
deem the land mortgaged. A foreclosure had been obtained 
in a suit by the mortgagee against the administrator of the 
mortgagor ; and the plaintiff, not having been a party to that 
proceeding, claims that her interest was not sold. A demur- 
rer was filed and sustained, and the only question is whether 
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the heir is a necessary party to a foreclosure of a mortgage. 
The point was expressly decided in Riley’s Adm’r v. McCord’s 
Adm’r, 21 Mo. 285. Before the revised code of 1845, a mort- 
gage could not be foreclosed without making the heirs of the 
mortgagor parties. The fourth section of the act of 1845 
says that where the mortgagor is dead, his administrator shall 
be made a party. The seventeenth section says that the 
judgment in such event shall be for the debt and damages 
and costs, to be levied on the mortgaged property, and, if that 
is insufficient, it shall have the effect of a general judgment 
against the administrator. The object of the statute is to 
facilitate the foreclosure of mortgages in case of the death of 
either party, and the act can admit of no other construction 
than that, where the administrator is a party, the land mort- 
gaged may be levied on under the judgment of foreclosure 
and sold. But if the law is to be held to have left it still 
essential to make the heir a party in order to affect his inter- 
est, the statute is only calculated to entrap purchaser's ; for 
as the administrator has no interest in the land, a sale of -his 
interest amounts to nothing. If any thing in the way of 
substantial protection to the rights of minors could be gained 
by the restricted interpretation of the act contended for in 
this case, it would certainly afford good reason for hesitation 
in adhering to the construction which has already been 
adopted by the court and which the more obvious meaning 
of the statute appears to require. But we can see no ground 
for entertaining such an opinion. The administrator is more 
likely to be in possession of any information, which would 
produce a defence, than the heir. It is a mere question of 
the form of a proceeding, and if any other parties are de- 
clared necessary than those expressly stated by the statute, 
great inconveniences and much injustice may be expected, 
greater probably than would result from an adherence to wi 
construction given years ago. 

The judgment is affirmed ; Judge Scott concurring. Judge 
Richardson not sitting, having been of counsel. 
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Ross, Defendant in Error, v. CuarK e¢ al., Plaintiffs in 
Error. 


1. To authorize the lender of a chattel to recover its value of the borrower, it 
must appear that it has been lost or destroyed through the negligence of the 
latter or has been converted to his use; there can be no recovery as fora 
conversion of the chattel, where the evidence merely shows that there was 
a loan and a failure on the part of the borrower to return the thing bor- 
rowed; a demand must be shown. 


Error to Ralls Circuit Court. 


The following is the instruction referred to in the opinion 
of the court: ‘ The court instructs the jury that if the jury 
believe from the evidence and circumstances proved in the 
cause that the defendant David Clark authorized his son 
James Clark to borrow plaintiff’s bull for him the said David, 
and that the said James as agent of the said David did bor- 
row said bull from plaintiff for his father, the law implies a 
contract upon the part of the said defendant David Clark to 
return said bull within a reasonable time, and the jury ought 
to find a verdict for plaintiff against said David, unless they 
further find from the evidence that said David did return said 
bull to plaintiff within a reasonable time after said borrow- 
ing.’ The court also refused the following instruction asked 
by the defendants: ‘“‘ Unless the jury find that the plaintiff, 
before this suit was instituted made a demand on the defen- 
dants for the return of the bull and defendants refused or 
neglected to return said bull, plaintiff can not recover, and 
the jury will find for defendant.”” The jury found the plain- 
tiff ‘ entitled to the sum of twelve dollars for the bull, to be 
paid for by David Clark, who borrowed said animal.” 


Porter § Harrison and Wellman, for plaintiffs in error. 


I. There was no proof tending to show any actual conver- 
sion of the property loaned; a demand and refusal were ne- 
cessary to make out a prima facie case. The instruction 
given was erroneous. The court also erred in refusing the 
instruction asked by defendants. (2 Greenl. on Ev. § 644.) 
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Southworth § Lancaster, for defendant in error. 


I. The instruction given by the court contained no error. 
The instruction asked by defendants was properly refused. 
(Story on Bailm. § 257.) . 


RIcHARDSON, Judge, delivered the opinion of the court. 


The plaintiff sued the defendant for the value of a bull 
alleged to have been loaned to the defendant and not re- 
turned. It may be inferred from the bill of exceptions that 
the defendant borrowed a bull belonging to the plaintiff, 
which has not been returned; but it does not appear when 
the bailment was made, nor that the time has expired for 
which it was made, nor whether a demand was ever made, 
nor whether the animal was dead or lost, or had ever been 
claimed or converted by the defendant. 

In the case of a gratuitous loan, the borrower is bound to 
take proper care of the thing borrowed, and to restore it at 
the proper time; and if no particular time is agreed on, it is 
his duty to return it in reasonable time; and, as the loan is 
exclusively for his benefit, he is bound to extraordinary dili- 
gence and is responsible for slight neglect in relation to the 
thing loaned. But the lender can not at his pleasure con- 
vert a loan into a sale without showing any thing more; and, 
to authorize him to recover the value of the thing loaned, it 
must appear that it has been lost or destroyed by the borrow- 
er’s negligence, or that he has converted it to his own use. 
Where however a demand is made, the party must return 
the property or give some account how it is lost. CWhen_the 
circumstances show a loss by the defendant’s negligence or 
establish a conversion, a demand is not necessary, but gene- 
rally when the defendant in the first instance became lawfully 
possessed of the goods and the plaintiff does not show an 
actual conversion or assumption of property by the defendant, 
he must prove a demand and refusal. (2 Saund. 1160; 1 
Chitt. Pl. 180.) If the borrower fails in his duty to return 
the thing loaned in a reasonable time, that fact by itself will 
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not entitle the lender to recover its value in money. The 
second instruction therefore given by the court was erroneous. 

Judge Napton concurring, the judgment will be reversed 
and the cause remanded. Judge Scott not sitting. 





Rice, Plaintiff in Error, v. UNpERWoop, Defendant in Error. 


1. Where cattle are taken up and posted as strays, and the owner, within a 
year from the date of such taking up, forcibly takes possession of them, he 
must pay the legal charges of the one who took them up as strays. 


Appeal from Ralls Circuit Court. 


This action was originally commenced before a justice of 
the peace. The account filed with the justice contained items 
for costs paid and expenses, &c., incurred in taking up and 
posting as strays a lot of mules. On appeal to the circuit 
court, the cause was submitted to the court on the following 
agreed statement of the facts: “The account filed by the 
plaintiff is for fees paid officers for posting the animals of 
defendant as alleged, and for trouble and expenses in keeping 
them. There has been no express agreement by the defen- 
dant to pay said fees and expenses. Defendant forcibly took 
said animals out of plaintiff’s enclosure.”’ The court, at the 
instance of the defendant, gave the following declaration of 
the law: “From the statement of facts as agreed upon by 
the parties, no promise on the part of defendant to pay the 
costs of taking up the animals as strays or to pay expenses 
of keeping said animals can be implied.” The court found 
for the defendant. 


Lancaster and Anderson, for plaintiff in error. 
I. The instruction given was erroneous. 
Broadhead, for defendant in error. 


RICHARDSON, Judge, delivered the opinion of the court. 


The agreed facts do not show whether the animals were 
strays, subject to be taken up, nor when they were taken up, 
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nor when they were posted, nor what sum the plaintiff paid 
for that purpose ; but, assuming, as the counsel have in their 
briefs, that the mules were taken up as strays and that the 
plaintiff performed his duty as required by the statute, 
enough is shown to raise a proposition of law. If the plain- 
tiff had complied with the stray law (R. C. 1845, p. 1038), 
the title to the mules would have vested in him after the ex- 
piration of one year; and, if within one year the defendant 
had claimed them and proved his right, he would only have 
been entitled to take them upon payment of “all costs, the 
reward and a reasonable allowance for keeping them.” The 
plaintiff had a lien on the mules for whatever was due to him, 
and though he had no right of reclamation against the defen- 
dant if he chose to abandon his property, he had the right of 
possession until he was paid. By taking the property the 
defendant admitted that it was worth more than the plain- 
tiff’s legal charges on it, and he could not by committing a 
trespass avoid the liability to pay the just demands against it. 
The law implied an obligation on the defendant, if he took 
the mules within one year from the time they were taken 
up, to pay “ all costs, the reward and a reasonable allowance 
for taking the same,” and the plaintiff was entitled to recover 
his legal charges. 

The instruction was erroneous, and the judgment will be 
reversed and the cause remanded ; the other judges concur. 


AmeERIcAN IRON Mountain Co., Appellant, v. Evans e¢ ai., 
INTERPLEADERS, Respondents. 


1. The admissions or declarations of one partner are competent evidence 
against the other partners; if made after the dissolution of the partnership 
they are not competent evidence. 


Appeal from Washington Circuit Court. 


T. C. Johnson and Beal, for appellant. 
I. There being no proof of a dissolution, Reed was still a 
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partner, and his declaration, made both before and after the 
deed of trust was made, that Redden owed the firm of A. 
Reed & Co. nothing, that he had paid up every thing, was 
certainly competent evidence in this case. The court also 
erred in refusing to strike out the interplea. 


Noell, for respondent. 


I. There was no error in refusing to strike out the inter- 
plea. The only books in which there were any charges 
against Redden were produced. It was competent for Reed 
when he withdrew from the firm or before to turn over the 


whole debt of Redden to J. S. & J. R. Evans. 
RICHARDSON, Judge, delivered the opinion of the court. 


There is evidence tending to show that the indebtedness of 
Redden to the interpleaders, whatever it was, accrued at the 
store kept at Kennett’s square by the interpleaders and Reed 
in the name of A. Reed & Co., and there is no dispute that at 
one time Reed was a partner in that establishment. But 
though he may have been a partner at the time the account 
was made, it was competent for him, on his retirement from 
the firm, to transfer all his interest or his interest in any par- 
ticular account to the other partners, and then he could 
make no admission to the disparagement of their rights. 
Conceding that the acts of Reed in procuring the execution 
of the deed of trust and naming the interpleaders as the sole 
beneficiaries in it is evidence that he had previously trans- 
ferred whatever interest he had in the accounts, that fact does 
not meet the offer of the plaintiffs to show that before the 
execution of the deed Reed stated that Redden had fully 
paid his indebtedness to A. Reed & Co. The evidence is 
conflicting as to the time that the partnership was changed 
by the withdrawal of Reed; some of the witnesses saying 
that it was before the date of the deed, and others that it was 
not until several months afterwards; and in the absence of 
satisfactory evidence on this point, which it ought to be in the 
power of the interpleaders to produce, the admissions were 
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competent for whatever they were worth. It may be that 
when the declarations are proved they will be insufficient in 
the opinion of the jury to overcome stronger evidence of the 
justness of the debt, but they can be considered in connection 
with the circumstances under which they were made and 
receive such weight as they deserve. 

The interpleaders having produced under the order of the 
court the books of their establishment at Kennett’s square, 
which they said contained every entry of their transactions 
with Redden, we will not undertake to revise the discretion 
exercised by the court in refusing to strike out the plea. 

Judge Scott concurring, the judgment will be reversed and 
the cause remanded. 


Horrman, Respondent, v. RrexHL, Appellant. 


1. Where there is a palpable omission in the description of a deed, it may be 
supplied by construction. 

2. In the absence of calls for specific objects or other controlling calls, the 
course will control. 


Appeal from St. Louis Circuit Court. 


The following is the description contained in the deed of 
John Steiner to Mary Steiner: “The west half of the east 
half of the south-west quarter of section 14, township 44 
north, range 6 east; and also a piece or parcel of land of the 
south-east side of the north-west fractional quarter of the 
same section, township and range—butted and bounded as 
follows: Beginning at a stake on the line between said sec- 
tion 14 and section 23, from where the corner of sections 15, 
22, 23 and said section 14 making but one corner bears west 
20 chains distance ; thence south 40 chains to a stake ; thence 
north 87 degrees west to the south-west corner of said frac- 
tional quarter ; thence north two chains and sixty-two links 
to a stake; thence north 87 degrees east 30 chains toa stake, 
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from which a black-jack 12 inches in diameter bears north 48 
degrees east, distance 40 links; thence south 42 chains to a 
stake on said line between said sections [?] to the begin- 
ning ; and containing as aforesaid 50 acres, be the same more 
or less,” &c. 

The court, at the instance of the plaintiff, gave the follow- 
ing instruction to the jury: “1. If the jury find that it is 
impossible to survey the land intended to be surveyed by the 
deed of John to Mary Steiner so as to comply with the cour- 
ses, distances and corners therein called for, then the call in 
the deed for the ‘ west half of the east half of the south-west 
quarter of section fourteen’ operates to convey to said Mary 
the equal half of said west half of said quarter section, and 
the jury will disregard the other calls in the deed.”” The 
court refused the following among other instructions asked 
by the plaintiff: “2. In considering the deed from John 
Steiner to Mary Steiner, the jury are authorized to under- 
stand and construe it as if the word ‘thence’ were written 
between the words ‘said sections’ and the words ‘ to the be- 
ginning.’ ” 

H. N. Hart, for appellant. 

Krum § Harding and Gibson, for respondent. 


RICHARDSON, Judge, delivered the opinion of the court. 


If the only description in the deed had been “the west half 
of the east half of the south-west quarter of section 14,” 
under some circumstances it would be just and proper to de- 
termine the rights of the parties by an equal division of the 
land between them; but the deed under which the plaintiff 
claims calls for specific boundaries, courses, distances and 
corners, which must not be disregarded if they are intelligible 
and furnish the necessary data for the true location of the 
land.: 

The only controversy between the parties arises out of the 
manner in running the division line between them, and any 
confusion that may exist in regard to the starting point of the 
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survey is entirely immaterial to the decision of this case, be- 
cause, no matter where the surveyors begin, they all agree 
that in running the north line, going east, they reach a stake 
in the north-east corner of the tract, “ from which a black- 
jack, 12 inches in diamater, bears north 48 degrees east, dis- 
tance 40 links.” This corner is on the line that separates 
the land of the parties, and, being fixed beyond all dispute, 
the only question to decide is, how the line shall be run from 
this established point. The language of the deed is “ thence 
south 42 chains to a stake on said line between said sections 
(14 and 23) to the beginning.”” The survey begins at some 
point, no matter where, on a line which is well ascertained 
between sections 14 and 23, and to close the survey this line 
must be reached. Now it is evident that the line must not 
be run from the black-jack corner to the place of beginning, 
because that would be a great departure from the course in- 
dicated in the deed, and quite a difference in the distance 
called for ; besides, the defendant does not insist on such a 
construction, and of course the plaintiff does not, for it would 
put him at once out of court. There is manifestly an omis- 
sion, in the description, of the adverb “thence” after the word 
sections; and the call should read “ thence south 42 chains 
to a stake on said line between said sections; and thence to 
the beginning ;’”’ and the plaintiff is bound to consent to the 
insertion of this word or admit that he is in possession of a 
large portion of the defendant’s land. 

Inasmuch, then, as the starting point is well known, and 
the object to be reached is ascertained, and the course given, 
in our opinion the:line should be run south to the section line, 
in obedience to the direction in the deed, making proper 
allowance for the variation of the magnetic needle from the 
true meridian. The length of this line called for in the deed 
is 42 chains, and the distance between the corner and the 
section line, on a due-south course, is 43 chains and 50 links, 
but the difference is trifling, and distance, being the most 
uncertain, must yield to the other controlling calls. The 
plaintiff, however, can not object to the discrepancy of dis- 
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tance, because the line run according to his theory is 48 
chains 60 links, and departs a degree and a half from a due 
south course. 

The other judges concurring, the judgment will be revers- 
ed and the cause remanded, to be tried in conformity to this 
opinion. 


FRIssELL e¢ al., Defendants in Error, v. Fickss e¢ al., Plain- 
tiffs in Error. 


1. An umpire, chosen by arbitrators upon their own disagreement to decide 
the matter submitted to arbitration, must be sworn before he can hear the 
evidence in the cause. 

2. Where a matter in dispute is submitted to arbitrators with a power on their 
part in case of a disagreement to call in an umpire, the umpire may be ap- 
pointed before the arbitrators commence their investigation, or at any stage 
of the proceedings ; he ought to see and hear the witnesses. 

3. It does not invalidate an award that the arbitrators join with the umpire in 
making the same. 

4. Where in a submission to arbitration the matter in dispute is stated to be 
the “ taking of a quantity of timber from the land” of the plaintiffs, the ar- 
bitrators would not be authorized to assess treble damages. 


Error to Washington Circuit Court. 


The error complained of in this case is the affirmance of 
an award made under the following agreement of submission : 
“Whereas M., J. & J. Fickes, a firm composed of Morgan 
Fickes, John Fickes and Jacob Fickes, have taken a quantity 
of pine and oak timber growing and being upon the land of 
M. Frissell and M. A. Todd; and whereas it has been agreed 
between M., J. & J. Fickes on one part, and Frissell and 
Todd of the other part, to refer the amount of damages they, 
said Frissell and Todd, could and ought to recover by law 
from said Fickes for the taking of said timber to the arbitra- 
ment of George Walton on the part of Frissell and Wood, 
and J. W. Johnston on the part of said Fickes; and it is 
agreed between said parties that in case said arbitrators can 

37—VOL. XXVII. 











558 ST. LOUIS. 


Frissell v. Fickes. 








not agree upon the amount of damages to be awarded, the 
arbitrators above named may select an umpire to settle such 
matter as they may agree upon. It is further agreed that 
the amount of damages assessed. by said arbitrators shall be 
paid or secured forthwith, and in default of such payment or 
security the said award shall be made and become the judg- 
ment of the circuit court of Washington county; and the 
said M., J. & J. Fickes bind themselves to comply with the law 
rendering judgment by confession. In testimony whereof 
we have hereunto set our hands and seals this 8th day of 
July, 1856. [Signed] M. Frissell (seal), M. A. Todd 
(seal), Morgan Fickes (seal), John Fickes (seal), Jacob 
Fickes (seal).” 

An award was made signed by the two arbitrators above 
named and Jesse McIlvaine, whom they had called in as 
umpire. They awarded treble damages to the plaintiffs. 
McIlvaine, the umpire, heard the testimony introduced before 
the arbitrators, but he was not appointed or sworn until after 
the arbitrators had heard all the testimony; no new testi- 
mony was introduced before the umpire. Motions to affirm 
the award and to vacate the same were made in the circuit 
court. The court affirmed the award. 


Noell and Carter, for appellants. 


I. The fact that McIlvaine, the umpire, was not sworn 
until all the evidence was closed, and that after being sworn 
he heard none of the evidence, makes the award a nullity, 
and no judgment could lawfully be entered upon it. (Toler 
v. Hayden, 18 Mo. 399.) 

Il. Treble damages should not have been allowed. Tak- 
ing timber does not make the taker liable under the first 
section of the act: concerning trespasses. (R. C. 1855, p. 
1552.) 


Frissell, for respondents. 


I. The arbitrators were not called upon to appoint an um- 
pire until they had disagreed. It was not necessary that he 
should hear any of the evidence. The submission contem- 
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plates that the arbitrators should state to him the matter 
upon which they differed, and that he should settle it. In 
point of fact he did hear all the testimony. There was no 
error in awarding treble damages. 


Scott, Judge, delivered the opinion of the court. 


It is objected to the award that the umpire was not sworn. 
Arbitrators must be sworn before they hear the evidence. 
(Toler v. Hayden, 18 Mo. 399; Caldwell on Arbitration, 101 
note.) A submission to two arbitrators and their umpire, or 
to two and their umpire in case of disagreement, means pre- 
cisely the same thing; for umpire, in the common significa- 
tion of the word, denotes a person that is to make an end of 
the matter, if the others can not. (Bac. Abr. Arbitrator D., 
279; 10 B. Mon. 123.) If arbitrators join with the umpire 
in the deed of umpirage, it is merely surplusage and the 
deed is good. (8 Burr. 1474; Bates v. Cook, 9 Barn. & 
Cr. 407.) Itis now established that the arbitrators do not 
divest themselves of the power to proceed in the reference 
by nominating an umpire. Such appointment may be made 
either before or after their own investigation of the matter 
has commenced, or in any stage of their proceedings. In 
one case, the court of King’s bench expressed their opinion 
that it was the fairest way to do so in the first instance. (Roe 
v. Doc, 2 Term, 644; Harding v. Watts, 15 E. 556; Bac. 
Tit. Arb. 279.) In the case of Salkeld v. Slater, 12 Adol. 
& Ellis, —, it was said that it is important to have it under- 
stood that the umpire, as well as the arbitrators, ought to 
see and hear the witnesses. In Passmore v. Pettel, 4 Dallas, 
271, the court say, where an umpire is to be chosen by ref- 
erees, he stands in the same situation precisely as the referees 
themselves, both with respect to the powers to be exercised 
and the duties to be performed. From this principle it 
seems to follow that the umpire, when he takes upon himself 
that character, must proceed in the examination of the mat- 
ter submitted to him in the same manner as the arbitrators 
are required to do. Then the umpire must be sworn before 
he can hear the evidence. 
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We do not see the ground on which the arbitrators pro- 
ceeded in trebling the damages. There was nothing in the 
terms of the submission which authorized such a step. It is 
certainly the fairest way to have it expressly understood that 
the damages shall be trebled, if that is the agreement, by 
making ita part of the submission. But what we consider 
as conclusive on this subject is, that it does not appear from 
the matter submitted to arbitration that it was such a tres- 
pass as would have warranted the court in trebling the dam- 
ages had the cause not been referred. 

Reversed and remanded. Judge Richardson concurs. 





HERRINGTON ef al., Appellants, HERRINGTON et al., Respon- 
dents. 


1. Where a father, being in failing circumstances, purchases land and causes 
the title to be vested in a third person in trust for his own children with a 
view to defraud his creditors, there will be a resulting trust to himself for 
the benefit of his creditors ; this interest may be seized and sold on execu- 
tion under a judgment against him in favor of one of those creditors. 

2. Notice by lis pendens can exist only after service of process; nor would a 
purchaser pendente lite be affected by such a notice if the suit, during the 
pendency of which he made his purchase, should be afterwards abandoned. 


Appeal from Jefferson Circuit Court. 


The object of this action is to obtain a decree of title to 
certain lands in Jefferson county. The plaintiffs are Isaac 
A. S. Herrington, who sues by his next friend, and his father 
Isaac Herrington. The defendants are John Herrington, 
James A. Beal and Bazile Hiney. The facts as they appear 
in the finding of the facts by the court are substantially as 
follows: Isaac Herrington purchased the land mentioned in 
the petition and caused the legal title to be vested in John 
Herrington with a view to defraud his creditors, of whom 
James A. Beal was one. John Herrington executed a title 
bond by which he agreed to convey said land to the two in- 
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fant children of said Isaac Herrington. One of said chil- 
dren has since deceased, leaving his brother and father his 
only heirs. Beal obtained a judgment for his debt, and 
caused all the interest of Isaac Herrington in said tract to 
be sold under an execution, and became the purchaser there- 
of at the sheriff’s sale and received the sheriff’s deed there- 
for. Beal also obtained a conveyance of the legal title from 
John Herrington. Beal conveyed said tract of land on the 
21st of January, 1855, to Thomas C. Fletcher as trustee for 
Jefferson county, to secure certain indebtedness due to said 
county from said Beal. Said Fletcher, as trustee, sold and 
conveyed said land on the 16th of August, 1856, to Bazile 
Hiney. The court refused to grant the relief prayed on the 
ground, as stated in the finding, that the claim of plaintiffs 
was “tainted with fraud.” 

Fletcher and Greene, for appellants. 

Noell and Beal, for respondents. 


I. The transaction was fraudulent with respect to Isaac 
#lerrington’s creditors; they are entitled to the land. (12 
Mo. 169; 14 Mo. 160; 15 Mo. 62; 16 Mo. 225; 17 Mo. 
209; 18 Mo. 174, 299; 23 Mo. 579, 588, 168; 24 Mo. 282; 
25 Mo. 329; 10 Mo. 803; 5 Mo. 296.) 


RICHARDSON, Judge, delivered the opinion of the court. 


Before and at the time the transcript of Beal’s judgment 
was filed in the office of the clerk of the circuit court, Isaac 
Herrington was insolvent, and the land, being held by John 
Herrington fraudulently for the purpose of shielding it from 
Isaac’s creditors, was subject to Beal’s execution. The un- 
recorded title bond, by which John Herrington agreed to 
convey the land at a future day to Isaac’s children, could not 
and did not defeat the judgment lien, and the sheriff’s deed 
to Beal operated to convey the beneficial interest in the land. 
(Rankin v. Harper, 23 Mo. 579.) The deed of John Her- 
rington to Beal did not certainly weaken the latter’s title ; 
for, if Beal had no notice of the title bond, the deed passed 
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the whole estate, and if he had notice, as the bond was fraud- 
ulent, he could stand on the sheriff’s deed. 

But Hiney represents all the title that passed by the sher- 
iff’s deed and the conveyance from John Herrington to Beal, 
and he is therefore the real defendant, who must be affected 
with notice of the plaintiffs’ equities before they can recover 
in any aspect of the case. Hiney claimed the land as a pur- 
chaser under a deed of trust made by Beal to the trustee of 
Jefferson county, dated 21st June, 1855, and under a deed 
made by Beal to him for his equity of redemption, dated 16th 
November, 1855 ; and the only evidence to charge notice on 
him was the suit which the plaintiff had brought and dis- 
missed against John Herrington and Beal. It appears that 
the petition in that suit was filed October 10th, 1855, on 
which the summons did not issue until the 21st of March, 
1855, and was dismissed on the 29th May following. There 
was no proof that Hiney had actual notice, but it was sought 
to charge him as a purchaser pendente lite. Though the 
petition was filed in October, there was no lis pendens as to 
strangers until the process was served, which was several 
months afterwards. (Murray v. Ballou, 1 John. Ch. 576; 
Lyle v. Bradford, 7 Mon. 116; 2 Sug. on Vend. 544.) And 
that suit having been discontinued, it did not affect Hiney in 
this suit, for the policy, on which the doctrine of lis pendens 
is founded, is to give full effect to the judgment which might 
be rendered in the suit depending at the time of the pur- 
chase; and the pendency of a suit at the time of purchase, 
which is subsequently dismissed, will not affect the purchaser 
with notice in a new suit. (Newman v. Chapman, 2 Rand. 
103 ; Watson v. Wilson, 2 Dana, 408.) 

Judge Napton concurring, the judgment will be affirmed. 
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PatTTERSON et al., Respondents, v. Jupp, Appellant. 


1. A. agreed to deliver to B. at a specified place on the Mississippi river 
“two rafts of pine logs containing each from 350,000 to 400,000 feet, more 
or less—one raft to be of the first run in the spring, and the other as soon 
thereafter as possible (want. of sufficient water and dangers of navigation 
excepted) ; and in case of a loss of a portion of said rafts the loss to be 
deducted pro rata as per number of logs contained in the whole.” A. brought 
to the place specified a raft containing 419,226 feet ; he cut off and delivered 
to B. 323,385 feet of this raft, B. demanding the whole raft. Held, in a suit 
by B. to recover damages of A. for his refusal to deliver the whole raft, 
1st, that B. was not entitled under the contract to demand the whole raft of 
419,226 feet, the words “more or less” not covering so great an excess as 
19,226 feet; that the delivery of a raft containing any quantity of logs 
between 350,000 and 400,000 feet would be a legal compliance with the con- 
tract; 2d, that it was competent for A. to show that when the raft in ques- 
tion started from his boom in Minnesota, it contained, according to the St. 
Croix scale and measurement, 486,402 feet of logs, and that 67,176 feet were 
lost, by reason of want of water and dangers of navigation, in running it 
to its place of destination. 


Appeal from St. Louis Court of Common Pleas. 


This was an action to recover damages for an alleged 
breach of the following agreement: “ Articles of agreement 
between Judd, Walker & Co. and Patterson & Ferguson, 
made and entered into at St. Louis this twenty-first day of 
January, A. D. 1856, witnesseth, that for and in considera- 
tion of the sum of sixteen dollars per thousand feet accord- 
ing to the St. Croix scale and measurement-—which scale 
bill shall exhibit the number of pieces, logs and feet with 
their original marks—payable one-third in cash, one-third in 
their negotiable note at three months, and one-third in their 
negotiable note at five months from delivery— Judd, Walker 
& Co. agree to deliver to the aforesaid Patterson & Fergu- 
son, in the eddy at or above Bremen, two rafts of pine logs 
containing each from 350 to 400 M feet, more or less—one 
raft to be of the first run in the spring, and the other as soon 
thereafter as possible (want of sufficient water and dangers 
of navigation excepted)—as large a portion of said sticks to 





564 ST. LOUIS. 


Patterson v. Judd. 








be eighteen feet or more in length as can be conveniently got 
in rafting from boom; and in case of loss of a portion of 
said rafts, the loss to be deducted pro rata as per number of 
logs contained in the whole ; and the said Patterson & Fer- 
guson are to pay the discount on the first notes of three 
months. [Signed] Patterson & Ferguson (seal), Judd, 
Walker & Co. (seal).” 

The plaintiffs alleged that in the month of November, 
1856, a raft of pine logs containing 419,226 feet, belonging to 
Judd, Walker & Co., and of the first run in the spring of 
that year, arrived in the eddy at or above Bremen ; that of 
this raft said Judd, Walker & Co. cut off and delivered to 
plaintiffs only 323,385 feet, refusing, although plaintiffs de- 
manded the whole of said raft, to deliver more than said 
amount. 

The defendant in his answer admitted the execution of the 
above contract; and averred that, during the first run in the 
spring of 1856, he started from his boom in Minnesota a raft 
of pine logs for the plaintiffs according to the terms of the 
contract, but that by reason of want of water and dangers of 
navigation this raft did not reach Bremen that year; that 
during the same first run in 1856 he started from his boom 
another raft of pine logs to be run to Bremen, which was a 
larger raft than the plaintiffs by the contract were entitled 
to and was not intended for them, and containing by the St. 
Croix scale 486,402 feet ; that this is the same raft mention- 
ed in the petition ; that it arrived at Bremen in November, 
1856, but had lost in navigation 67,176 feet of logs, so that 
when it reached Bremen it contained 419,226 feet; that 
from this raft, as by the original scale bill, he delivered to 
tain plaintiffs a raft, for the first raft under said contract, con- 
ing 375,204 feet; that the pro rata of the whole loss in navi- 
gation as per number of logs contained in the whole raft 
chargeable upon the quantity so delivered to the plaintiffs 
was 51,819 feet, which share of the whole loss defendant 
deducted from the raft so delivered, as he was entitled to do 
by the terms of the contract ; wherefore the said raft deliv- 
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ered was reduced to 823,385 feet; that the raft delivered 
was fully equal to the requirements of the contract. 

At the trial the defendant offered to prove the facts as set 
up in this answer. The court ruled out the testimony as 
incompetent, and instructed the jury as follows: ‘ The de- 
fendants were bound under their contract to deliver to the 
plaintiffs the whole of the logs contained in the raft which 
arrived at Bremen.” 


A. N. Crane, for appellant. 


I. The court erred in refusing to admit evidence to prove 
the size of the raft when it started and the loss of logs sus- 
tained in running it to Bremen. The plain intent of the 
parties to the contract was that as many logs should be 
started as plaintiffs were by the contract entitled to; but if 
unavoidable loss occurred in running them, this loss should 
be considered in estimating the quantity delivered. By dis- 
tributing the loss pro rata, we have, for the amount deliv- 
ered under the contract, 375,204 feet, which is as many feet 
of logs as the contract entitled the plaintiffs to for one raft. 

II. The instruction given to the jury was erroneous. The 
contract should be construed precisely as if the words “more 
or less” did not occur in it; for the manifest intention of the 
parties, by using the two numbers, was to give the words 
“ from’ and “ to”? the sense of between, and thus to fix the 
size of the raft between 350,000 and 400,000 feet; if the 
words “ more or less’ conflict with the intention so manifested, 
or are in any sense opposed to the definite clause, they must 
give way and be rejected. The subject matter of the contract 
is not a particular raft but a number of feet of logs. The 
parties buy and sell by the thousand feet and not by the raft. 
The raft in question had no existence until long after the 
contract was made. This particular raft was not contempla- 
ted by the parties; indeed no particular raft was. The rafts 
might have been run in whatever size the condition of the river 
made necessary. A large raft might be divided into several 
small ones, or several smaller rafts might be united into one 
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large raft. If the words “more or less” should not be re- 
jected, they should be applied distributively so as to make 
the clause as to quantity read: “‘ Containing each from 350,- 
000 feet or more, to 400,000 feet or less.”” At most, plaintiffs 
were not entitled to more than 400,000 feet of the raft that 
arrived at Bremen. The words “ more or less’? would not 
cover so great an excess as 19,226 feet. (See Deisborough 
v. Nelson, 8 Johns. Cas. 81; White v. Tancray, 9 Leigh, 
947; Small v. Quincy, 4 Greenl. 497; Blaney v. Rice, 20 
Pick. 62; Cross v. Eglin, 2 Barn. & Adol. 106.) 


S. T. § A. D. Glover, for respondents. 


I. The plaintiffs were entitled to the whole raft that 
reached Bremen. If this raft had contained 900,000 feet, 
plaintiffs would have been entitled to the whole of it. If it 
had reached Bremen with only 50,000 feet, plaintiffs could 
have demanded no more. The attempt to show that a raft 
containing 375,204 feet was delivered by distributing a “pro 
rata’’ loss, is futile. The expression “pro rata’? does not 
apply to one raft at all. Ifit has any meaning in the con- 
nection in which it is used, it must refer to the two rafts. 
The instruction given was correct. 


Scott, Judge, delivered the opinion of the court. 


The court, in rejecting the evidence offered by the defen- 
dant, seems to have discarded from its consideration that 
part of the contract in which it is provided that “in cases of 
loss of a portion of said rafts, the loss to be deducted pro rata 
as per number of logs contained in the whole.” The evi- 
dence, if admitted, might have thrown some light on this 
clause, which it must be admitted is rather obscure. The 
defendant, having agreed to deliver some logs at a fixed 
price, may have preferred to risk the market price for others, 
and would therefore send out a larger raft than would fill his 
contract with the plaintiffs. If this raft was lessened in 
bringing it to market, then the loss would be deducted rata- 
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bly from the portion reserved or intended for the defendant 
and the portion to which the plaintiff would oe entitled. 
We see no other way of interpreting the contract. The con- 
struction contended for by the plaintiffs, that the intention 
of the parties was that any loss that might happen in bring- 
ing down the rafts was to be divided ratably between the two 
rafts, effects nothing. What object is obtained by dividing 
the loss between the two rafts so far as either the plaintiffs or 
defendant are concerned? If both rafts were to be received 
notwithstanding any diminution they might ‘sustain, where 
was the motive to any such clause in the contract? In the 
absence of the evidence offered by the defendant, any inter- 
pretation we may put upon the contract must be more or 
less conjectural, and the evidence, when received, may show 
that in this matter we are in error. 

In construing this contract, we see no reason for departing 
from the usual signification of the words “ more or less,” be- 
cause the rafts are described as containing each from 350 to 
400,000 feet, more or less. These terms apply to the two 
extremes, although their force is necessarily modified by the 
circumstance that any quantity of logs between 350. and 
400,000 feet would be a legal compliance with the contract. 
These words would ordinarily cover a small excess or defi- 
ciency proportioned to the amount named, so that the parties 
would not be subjected to the inconvenience of a small excess 
in complying, or a small deficiency in not complying, with a 
contract, by leaving the excess on the hands of the vendor 
in the one event, or refusing to take the amount offered by 
reason of the deficiency on the other. The term “ more” 
would not compel a party to take an indefinite quantity, nor 
would the term “less” force him to take a quantity bearing 
no proportion to that stipulated. (Cross v. Eglin, 2 Barn. 
& Adol. 106.) In my opinion, nineteen thousand feet is a 
greater excess than the plaintiffs would have been bound to 
take ; consequently, the defendant was not bound. to deliver 
that quantity. 

It will be observed that the evidence offered by the defen- 
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dant and rejected by the court was called for by an express 
reference to it in the contract. 

Reversed and remanded. Napton, Judge, concurs in re- 
versing the judgment; Richardson, Judge, not sitting, hav- 
ing been of counsel. 
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Fatu, Respondent, v. MEYERs’ ADMINISTRATOR, Appellant. 


1, A., a blacksmith, sued B.’s administrator to recover a blacksmithing ac- 
count of five years’ standing, amounting altogether during that time to 
$183.25, the balance claimed after allowing credits being $97.25. Held, 1st, 
that in order to account forthe non-production of the plaintiff’s books, it 
might be shown that the books were kept by the plaintiff himself; 2d, that, 
some of the particular items charged being proved, it was competent for the 
plaintiff to show, in support of his general account, that B. had all his 
blacksmithing done at plaintiff’s shop; that B.’s farm was of a particular 
extent, and that he had thereon a particular number of horses and wagons, 
and testimony of a like character. 


Appeal from Perry Circuit Court. 


This was an application to the county court of Perry 
county for an allowance of an account in favor of the plain- 
tiff against the estate of John Meyers, deceased. On appeal 
to the circuit court, judgment was rendered in behalf of 
plaintiff. No instructions were asked or given. It was not 
shown that the plaintiff supported his claim by his affidavit 
in the circuit court. 


Noell, for appellant. 


I. The circuit court erred in permitting evidence to be in- 
troduced as to the correctness with which plaintiff’s books 
were kept. Connecting that evidence with general state- 
ments of other witnesses to the effect that Meyers was in the 
habit of having his blacksmith’s work done at the plaintiff’s 
shop, and also with evidence as to the extent of Meyers’ farm, 
and the number of teams he worked, plaintiff was permitted 
to prove his account as a whole without proving the items. 


on 
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(1 Greenl. Ev. 117.) The affidavit required by law does not 
appear to have been made. The verdict was clearly against 
the evidence. 


T. C. Johnson, for respondent. 


I. The evidence objected to was admissible. The presump- 
tion is that the county court did its duty in requiring an 
affidavit of plaintiff. If it did not, it devolves on defendant 
to show that. It is too late to insist on this point. 


Napton, Judge, delivered the opinion of the court. 


This action was brought to recover a blacksmith’s account 
of some five years’ standing, amounting altogether during 
that period to $183.25, and with credits to the amount of 
$86—leaving a balance claimed of $97.25. The principal 
question presented here is as to the admissibility of the evi- 
dence which the circuit court permitted to go to the jury 
and upon which the verdict was rendered. This evidence 
was, that the plaintiff kept his own books and kept them 
generally correctly ; that Meyers had all his blacksmith’s work 
done at plaintiff’s shop; that Meyers’ farm was of a partic- 
ular extent; that he employed a particular number of horses 
and wagons; and other testimony of this character, which, 
together with positive proof of various items identified par- 
ticularly by different witnesses, went to the jury. 

It is very certain that, if testimony of this character is not 
allowed, very few of such accounts can be proved in this 
State. Many farmers own shops entirely under the superin- 
tendence of a negro blacksmith. The business is one which, 
in the country and in small interior villages, does not justify 
the employment of a clerk, and the items in such accounts 
are frequently so trivial that it would be unreasonable to ex- 
pect positive and direct proof. These circumstances will not, 
it is true, authorize the courts to disregard any settled rule 
of evidence ; but the testimony in this case is certainly com- 
petent, and of its pertinency the jury could judge. A jury 
of practical men would not be likely to go much out of the 
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way in arriving at the probable amount of a man’s black- 
smith account when they are informed of the extent of his 
operations in which such work would be required. We do 
not say that such evidence would in all cases be sufficient or 
even in all cases proper, but, taken in connection with the 
other proof in this case, it was legitimate evidence for the 
consideration of the jury. 

The plaintiff’s books of account were not offered in evi- 
dence. The testimony as to how they were kept was neces- 
sary to explain and account to the jury for their absence. . If 
they had been kept by a clerk, it might have been expected 
that he snould have been called and the books produced. As 
our practice does not allow their introduction when kept by 
the plaintiff, proof of this fact was material and pertinent. 

As to the weight of evidence in this case, it is not our 
province to interfere; but if we were to pass any opinion 
upon the point, we could not say that $183 was an unreason- 
able blacksmith’s account for five years for a man in Meyers’ 
circumstances. 

It does not appear ‘that the preliminary oath, required by 
the statute to authorize allowances against an estate in the 
county court, was called for in the trial of this case, or that 
any objection was made on this ground. After a plaintiff 
has established his demand, contested as this was, by the 
verdict of a jury and the judgment of the circuit court 
thereon, it would seem folly to send the case back for the 
plaintiff’s oath to be superadded. 

The other judges concurring, the judgment is affirmed. 


Hutz, Respondent,-v. Lyon et al., Appellants. 


1. Communications made to an attorney at law as such are privileged, and the 
attorney can not be permitted to testify concerning them without the con- 
sent of the client. This rule applies to the case where two persons, having 
hostile interests, consult the same attorney, at the same time, with respect 
to the matter in dispute, and one of such parties calls upon the attorney to 
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testify with respect to the declarations and admissions made by the other at 
the consultation. 

2. Whether a communication is a privileged one is a question for the court. 

8. A mortgagee is not bound to notice the partition of the mortgaged premises 
in a suit instituted for that purpose. If, however, in a partition suit, in 
which he is a party defendant in right of his wife, he should set up his mort- 
gage, and an issue joined with respect to the existence of the mortgage 
should be determined against him, he would, it seems, be bound by the 
judgment. If no more appears from the record than that the mortgage was 
set up by the mortgagee, that issue was taken as to its existence, and that 
no notice was taken of the mortgage in the interlocutory or final judgments, 
the record would furnish only prima facie evidence that the question of the 
existence of the mortgage was passed upon; it might be shown by parol 
evidence that the question was never actually submitted to or passed upon 
by the court. 

4, Where, during the pending of a suit to foreclose a mortgage, third persons 
become interested in the premises by purchase, it is not necessary, in order 
to authorize a decree against them in respect of the interest acquired by 
them, to make them parties to the suit; they may be made defendants, on 
their own motion, under the sixth section of the act concerning mortgages. 
(R. C. 1855, p. 1089.) 


Appeal from St. Louis Circuit Court. 


This was a suit commenced by Joseph S. Hull on the 8th 
of November, 1852, to foreclose a deed of trust executed 
April 17, 1841, by Robert N. Moore and Alexander Moore, 
to secure the Bank of Missouri the payment of a note drawn 
by Robert N. Moore and endorsed by Alexander Moore and 
discounted by said bank, and to secure the payment of any 
note that might be given in renewal of thesame. The peti- 
tion stated that after several renewals of the original note, 
Robert N. Moore executed his note for $1,843.34, dated De- 
cember 23, 1842, which was endorsed by Alexander Moore 
and by the plaintiff Joseph S. Hull, and discounted by the 
Bank of Missouri in renewal of the first note; that this note 
was not paid at maturity and was protested; that the plain- 
tiff Hull, at the request of Robert N. Moore, paid said note 
to the bank on the 12th of November, 1848, and received an 
assignment of the deed of trust on the 15th of November, 
1848. The land conveyed by said deed of trust was the un- 
divided two-thirds of a tract of three by forty arpens. The 
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petition further stated that Robert N. Moore was dead, hav- 
ing devised his property to his widow Anna M. Moore, who 
afterwards married James M. Lyon; that Hugh A. Garland 
was executor of said Robert N. Moore; that Alexander Moore 
died, leaving as his heirs Elizabeth Hull, said Robert N. 
Moore, Julia N. Moore and Elizabeth Moore; that Elizabeth 
Moore was also dead ; that Julia N. Moore was an infant; 
that by order of the probate court the title and estate of 
Robert N. Moore in the premises had been sold and that 
James M. Lyon became the purchaser, but had not paid the 
purchase money and a deed had not been made. 

The parties to this suit originally were James M. Lyon and 
Anna M. his wife, Julia N. Moore, and Hugh A. Garland, 
executor of Robert N. Moore. Afterwards Julia N. Moore 
marrying David C. Hall and dying leaving a daughter, said 
Hall and daughter were made parties. Garland also died 
and the administrators de bonis non of Robert N. Moore and 
of Alexander Moore were made parties. The defendants put 
in issue the allegations of the petition, alleging that Robert 
N. Moore had himself paid the note described in the petition. 
The court submitted to a jury an issue whether the plaintiff 
had paid the note to the bank with his own money. Upon 
the trial of this issue, Judge Lord was called as a witness in 
behalf of the plaintiff. He testified that both Hull, the 
plaintiff, and Robert N. Moore came to the office of Leslie 
& Lord for advice about this note and deed of trust and the 
transfer to plaintiff. He was required, against the objection 
of the defendants, to testify concerning statements made by 
Moore at that interview. The jury found the issue for the 
plaintiff. 

The court, in its finding, found substantially the execution 
of the deed of trust and note as alleged; that plaintiff paid 
the note at the request of R. M. Moore and took an assign- 
ment of the note and deed of trust; that at the institution 
of this suit he was the holder thereof for value. After the 
death of said Robert N. Moore, and before the institution of 
this suit, on the 17th of November, 1851, the right, title and 
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interest of Robert N. Moore in said tract was sold, under the 
order of the probate court, to James M. Lyon. Lyon not 
being able to comply with the conditions of sale, John S. 
McCune and Peter L. VanDeventer were substituted and 
received a deed from Hugh A. Garland, dated September 21, 
1853. It also appears that at the October term, 1853, of the 
St. Louis land court, Julia N. Moore instituted a suit in 
partition against Joseph S. Hull and his wife Elizabeth, 
James M. Lyon and Anna M. his wife, Peter L. VanDeven- 
ter, John S. McCune and George W. Putnam ; that in this 
suit partition was made according to the respective rights of 
the parties. The commissioners assigned to McCune and 
VanDeventer, for the interest acquired by them under the 
above deed of the executor of Robert N. Moore, certain lots 
designated as lots numbered 1, 2, 4,5 and 6. McCune and 
VanDeventer were also required to pay said Elizabeth Hull 
the sum of $300 to equalize the difference in the value of the 
lots assigned to said McCune and VanDeventer and those 
assigned to said Elizabeth Hull. This partition was made 
at the October term, 1855, of the St. Louis land court. In 
his answer in this suit, said Hull set tip his claim under the 
deed of trust. McCune and VanDeventer denied the exist- 
ence of this claim. Judgment for partition was given with- 
out reference to it. It also appeared from the finding that, 
after said petition was made, said Elizabeth Hull died leay- 
ing her surviving two children. Joseph 8S. Hull instituted 
proceedings against his said children for partition of that 
part of said three by forty arpent tract that had been assigned 
to said Elizabeth Hull. Such proceedings were had in this 
suit that partition was made, and under the judgment of the 
court the land was sold and the plaintiff became the pur- 
chaser. 3 

The court ordered a foreclosure, in behalf of plaintiff, of 
the deed of trust in respect to those portions of the three by 
forty arpent tract that had been assigned to McCune and 
VanDeventer in the partition suit above mentioned, and or~ 
dered the sale of said lots numbered 1, 2, 4, 5 and 6. 

38—VOL. XXVII. 
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Whittelsey, for appellants. 


I. The court erred in permitting Judge Lord to testify. 
The communications made to him were privileged although 
the same attorney was consulted by both parties. (1 Greenl. 
Ev. § 241, 240; 2 Stark. Ev. 229; Cromach v. Heathcote, 
2B. & B. 4; Parker v. Carter, 4 Munf. 273; Wilson v. 
Troup, 7 Johns. Ch. 25; Doe v. Seaton, 2 Ad. & El. 171; 
Doe v. Watkins, 3 Bing., N. C., 421.) 

II. Hull having failed to establish his mortgage in the 
partition suit, the question became res adjudicata. (2 Johns. 
210; 12 id. 313; 2 Conn. 485; 5 Wend. 245; 3 Johns. 220; 
T Cranch, 557 ; 5 Hill, 114; 9 Cow. 271; 1 Watts, 149; 8 
Mo. 120.) The finding was erroneous in declaring that Mc- 
Cune and VanDeventer (who are not parties to the suit) 
purchased after the commencement of this suit. As they 
took the place of James M. Lyon, their purchase goes back 
to the date of his purchase, September 18, 1851. The court 
also erred in not declaring what were the interests of the 
parties as established in the land court in the partition of 
Julia N. Moore v. Hull and others. The court also erred in 
finding that the interest set off in the partition suit to Mc- 
Cune and VanDeventer was that which Robert N. Moore 
had in the whole tract at the date of the deed of trust. One- 
ninth descended from Alexander Moore ; four-ninths of said 
tract belonged to R. N. Moore at the time of his death. 

III. Plaintiff submitted to a partition of these lands in fee, 
and is estopped from destroying the effects of this partition 
by selling the property, part of which his wife inherited and 
which he now holds by purchase at a partition sale based 
upon the previous partition. A proper sale under the deed 
of trust would divest the title of two-thirds of the land and 
thus enforce a new partition. (6 Verm. 395; Phelan v. 
Kelly, 2 Wend. 389; Jackson v. Streeter, 5 Cow. 529; 
Jackson v. Hinman, 10 Johns. 292; Vanhorn v. Fonda, 5 
Johns. Ch. 406; Picot v. Page, 26 Mo. 898; 3 Dana, 326.) 
The judgment is also erroneous in that it directs the shares 
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assigned to McCune and VanDeventer to be sold separately, 
when they were not before the court, and consequently the 
court acted without having the proper parties before it. 
McCune and VanDeventer, in the partition, paid the plaintiff 
money to equalize the shares; yet this land for which the 
plaintiff has received their money is to be sold, while the 
share that plaintiff’s wife received through Alexander Moore 
is unsold. 

IV The only decree the court was authorized to make 
was that the equity of redemption in the whole property 
mortgaged be foreclosed and the property sold to pay the 
mortgage debt. Lyon bought subject only to legal claims 
and encumbrances, and not to any unknown equities that 
might have existed between Robert N. Moore and Alex- 
ander Moore. The land of Alexander was subject to the 
encumbrance for the whole debt as well as the share of Rob- 
ert N. The court threw the whole burden upon the one- 
third of Robert N. Moore and the one-ninth that came 
through Alexander Moore. The subsequently acquired one- 
ninth was not subject to the mortgage except through the 
conveyance made by Alexander Moore. Lyon and McCune 
and VanDeventer under him were purchasers for value in 
good faith and without notice of any equities existing between 
R. N. and Alexander Moore to throw the whole burden on 
Robert’s share. 


Krum & Harding, for respondents. 


I. The testimony of Judge Lord was competent. His 
testimony was not within the rule of privileged communica- 
tions. 

II. The court properly subjected the interest allotted to 
McCune and VanDeventer to the satisfaction of the deed of 
trust. The parties who purchased Robert N. and Alexander 
Moore’s undivided interest, or the interest of either, in the 
mortgaged premises, took it cum onere. When this interest 
was set apart in the partition suit the encumbrance followed 
it. The finding was sufficient to sustain the judgment. It 
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was not necessary that McCune and VanDeventer should be 
made parties to the suit. 


Scort, Judge, delivered the opinion of.the court. 


The act concerning witnesses prescribes that an attorney 
shall be incompetent to testify concerning any communication 
made to him by his client in that relation or his advice thereon, 
without the consent of such client. (R. C. 1855, p. 1578.) 
Though Hull, the plaintiff, had an interest with Moore in the 
matter about which the common attorney was consulted, he 
had no right to any communications Moore might have 
made. The aim of the evidence was to affect Moore and 
those claiming under him. Any information Moore may 
have communicated, or any facts he may have stated, or ad- 
missions he may have made, to his attorney, can not be dis- 
closed at the instance of one who had a hostile interest in 
the subject of the consultation, although he attended it and 
employed the same attorney to advise as to his rights and 
interests in the matter about which they consulted. The 
consent of both parties was necessary to make the attorney 
a competent witness. Whether a communication is a priv- 
ileged one is a question for the court. 

We do not see in what way the defendants were affected 
by the omission of the court to declare the interests of the 
parties to the land as established in the partition suit of J. 
N. Moore v. Hull et al. If they were subjected to the pay- 
ment of no more of the mortgaged debt than their interest 
in the land was subject to, they have no cause of complaint. 

In the partition suit referred to, Hull set up the mortgage 
and prayed the benefit of it. Hull was not bound to do this, 
and his failure to do it would not have affected his rights. 
But notwithstanding this, if he did set up his mortgage and 
it was determined against him, he, it seems, would be bound 
by the judgment,, (Thompson v. Wineland, 11 Mo. 243.) 
A mortgagee is not compelled tonotice the partition of prem- 
ises on which he has a mortgage, only so far as in a proceed- 
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ing to foreclose he must see that the proper parties are 
brought before the court. McCune denied the existence of 
the mortgage debt, and nothing more is disclosed in relation 
to the matter. Under such circumstanges, the record at 
most would furnish only prima facie evidence that the mat- 
ter was passed upon by the court. It would be competent 
to show by parol evidence that, although stated in the plead- 
ings, yet in fact the matter never was submitted to the deter- 
mination of the court. (State v. Morton, 18 Mo. 53.) But 
the difficulty in relation to this is that McCune is no party 
to this suit. This is insisted on by him in this court. How 
then can he have the benefit of an estoppel, created by a 
judgment in one suit, in another suit to which he is no 
party ? 

The interest of McCune and VanDeventer in this litiga- 
tion arose at the time they made the contract to purchase 
Lyon’s interest. Whatever benefit may be derived from the 
doctrine of relation as between the parties to the agreement 
to purchase, in determining the question whether they were 
proper parties to this suit we can only look at the date of the 
contract by which they became interested. 

We do not conceive that there is any thing in the point 
that Hull is estopped by the judgment in partition from as- 
serting his right under the mortgage. Owners of the equity 
of redemption may have partition among themselves, but 
mortgage and judgment creditors can not be compelled to 


join in it. (Wotten v. Copeland, 7 Johns. Ch. 140; Sebring 
v. Mersereau, Hopkins, 501.) Our statute is silent as to 


making mortgagees parties to a proceeding for partition. 

If McCune and VanDeventer are not parties to this suit, 
and should have been made so, they will not be affected by 
it, and they have no right to appear here and raise objections. 
It is remarkable they did not have themselves made parties, 
as they might have done under the sixth section of the act 
concerning mortgages. 

The decree of the court below is inconsistent with itself, 
as it subjects the interest of Alexander Moore in those claim- 
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ing under R. N. Moore to sale, and exempts from contribu- 
tion that portion of Alexander Moore’s interest which is in 
the plaintiff. The court does not find that there was any 
equity existing as between R. N. and Alexander Moore, 
which would subject R. N. Moore’s interest alone“to the sat- 
isfaction of the entire debt as against a purchaser of R. N. 
Moore’s interest. The mortgage subjected the entire inter- 
est of R. N. and A. Moore to the payment of the debt. 
Why should a purchaser of R. N. Moore’s interest be com- 
pelled to pay the entire debt? The facts in relation to this 
matter are not found, nor is any thing said in relation to 
notice of any equity. It does not appear that the decree is 
based on the circumstance that Alexander Moore was the 
endorser of the note—a matter about which no opinion is 
ventured, as it was not discussed in the argument. 

If the interest which R. N. Moore originally mortgaged is 
alone liable for the mortgage debt, it is a matter of no im- 
portance in this suit that interests subsequently acquired by 
those who hold Moore’s original interest are likewise sub- 
jected to the payment of the mortgage debt, as it appears 
that the original interest itself greatly exceeds in value the 
amount of that debt. If the original interest had been in- 
sufficient to pay the debt, the injustice of subjecting the 
after acquired interest would be apparent. The error is 
entirely a formal one, not at all affecting the rights of the 
parties. Reversed and remanded, the other judges con- 
curring. 


RicHARDSON, Judge. In my opinion, the form of the note 
prima facie indicated the character of the relation of the 
parties to it, and if R. N. Moore was the principal debtor it 
would not be inequitable to charge the whole debt on his in- 
terest. But if any portion of A. Moore’s interest is subjected 
to the mortgage, the whole interest should be, and the bur- 
den ought not to be cast on McCune and VanDeventer, who 
own only a small part of it. The judgment is inconsistent 
with the theory on which the cause was decided; and as 


~ eae 





he 


eee 





OCTOBER TERM, 1858. 579 





Blair v. Marks. 





there is nothing in the record to show the value of the in- 
terest of McCune and VanDeventer acquired, from R. N. 
Moore’s estate, which he owned at the date of the mortgage, 
the judgment should be reversed because it is not confined 
to that interest. I give no opinion on the other points no- 
ticed in the opinion of the majority of the court. 


Buair, Respondent, v. Marks e¢ al., Appellants. 


1. The fifty-sixth section of the act of July 4, 1807, (1 Terr. Laws, p. 138,) 
authorized the sale, under the order of the general court, of an intestate’s 
estate for the payment of his debts, although he left no lawful issue. 

2. The administrator was, in the case of such a sale, authorized to make a 
deed to the purchaser. 

8. After the lapse of forty or fifty years from the date of such a sale, proof 
of the advertisements and other prerequisites of a legal sale could not be 
insisted on. 

4. Where a party’s acts are given in evidence, he may give in evidence, in 
rebuttal, other acts which are a part of, or connected with and explanatory 
of, those previously used against him. 


Appeal from St. Louis Cireuit Court. 


This was an action of ejectment to recover a piece of 
ground at the south-east corner of Main and Bates streets, 
in the city of St. Louis. Both parties claimed title under 
Pierre Chouteau. The plaintiff, for the origin of his title, 
relied on a deed made by Chouteau to Merriwether Lewis 
in 1810. The defendants deduced title under a deed from 
Chouteau to Frederick Bates in 1815. The great question 
in dispute was the true position of the division line between 
the Lewis and Bates tracts. This question can be fully 
understood by examining the report of the case of Evans v. 
Greene, 21 Mo. 170, and the diagrams contained in that 
report. If the location of the Lewis tract should be estab- 
lished as marked out by the red lines of the diagram No. 1, 
the land in dispute would be brought within the Lewis tract. 
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The court gave the following instruction to the jury of its 
own motion: “The deed of Chouteau to Lewis having been 
made on the 3d of August, 1808, the jury must regard 
Chouteau’s claim as it existed at that time; and if his south- 
west corner was then understood by him and Lewis to be 
westward of his south-west corner as it was subsequently 
fixed by the United States survey, the jury must take it to 
have been at the place where it was then understood by 
the parties to be, in ascertaining what land he conveyed to 
Lewis.” 

The following instructions were given at the instance of 
the defendants: “1. The court instructs the jury that the 
plaintiff claims title under Merriwether Lewis, and if the 
land in controversy lies outside of the tract conveyed by 
Chouteau to Lewis, the plaintiff can not recover in this ac- 
tion. 2. If the jury find from the evidence that in 1808 
there was known or existed a line which would answer to 
the description given in the deed from Chouteau of ‘the 
line separating the town lots from the lots which have been 
granted for cultivation,’ then the point in Roy’s upper line, 
which was the beginning point in the description of the 
Lewis tract, is to be found at the distance of forty-five perches 
from that separating line, whether the south-west corner of 
Chouteau’s survey be in that line or not. 38. If the jury 
believe that Risdon H. Price located his tract acquired from 
Lewis’ administrator in such manner that the south-east cor- 
ner thereof was west of Main street, they will regard such 
location by Price as a practical construction by him of the 
deeds under which he claimed title; and, if the location of 
that tract is otherwise not ascertainable, that practical loca- 
tion will be deemed to be the true one as against Price and 
those claiming under him. 4. In ascertaining the position 
of a tract of land conveyed by deed, the highest, and as a 
general rule the controlling, proof on the subject is the de- 
scription of its position given by the parties themselves in the 
deed; and in determining what the parties meant by that 
description the jury will pay greater regard to calls for 
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known or ascertained lines or corners than to calls for the 
courses of lines and their lengths. 5. If the jury find that 
Price, while the proprietor of the Lewis tract, in 1817, and 
Bates, his adjoining proprietor, caused the eastern line of 
said tract to be established, fixing the same west of the east- 
ern line of the present Main street ; that, contemporaneously 
with such establishment of the eastern line of the Lewis 
tract, Bates, Smith and Lisa, being proprietors of the adjoin- 
ing land, with the knowledge and acquiescence of Price, laid 
out the land east of Main street into an addition to the town, 
subdividing the same into lots and selling said lots from 
time to time to different persons; that for more than four- 
teen years after the laying out of such addition neither 
Price nor any one under him laid claim to any part of such 
addition as being within the Lewis tract; and that the land 
now in controversy is part of such addition, and is held by 
the defendant under said Bates, Smith and Lisa, then the 
plaintiff claiming under Price can not recover in this action. 
6. The jury are instructed, that, although in the description 
contained in the deed from Chouteau to Lewis the quantity 
of area mentioned is of least authority as a descriptive call, 
yet if the jury are in doubt as to the proper location of the 
tract by all the other calls, they may resort to the call for 
quantity to assist them in determining the proper location of 
the tract.” 

The following were given on the motion of the plaintiff: 
_ 1. If the premises in question are included in the sheriff’s 
deed to Darby, and in Darby’s deed to Evans, and Evans’ 
deed to Greene, and his to the plaintiff, and said deeds are gen- 
uine, and the title to said premises was in Risdon H. Price 
at the date of the judgment, execution and levy described in 
said sheriff’s deed, then the plaintiff is entitled to recover, 
unless the jury should find the facts to be as set forth in in- 
struction No. 5. The rules of location are, 1st, natural 
boundaries ; 2d, artificial marks; 3d, adjacent boundaries ; 
4th, course and distance; but though these are general 
rules, they are not inflexible ; but an inferior means of loca- 
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tion may control a higher, when it is plain there is a mistake. 
The evidences of location are resorted to in their order, un- 
less it appear from other satisfactory evidence that there is a 
mistake. 2. A diagram or plat annexed to a deed, and referred 
to in said deed as describing the premises therein mentioned, 
is a part of said deed, and must have the same force as if the 
description on said plat was contained in said deed. 3. The 
jury are instructed that they are not to regard the eastern 
line of the land, as conveyed by Post to Bates by deed given 
in evidence by the defendants, as evidence showing the loca- 
tion by Price of the lines of the Lewis land, unless they find 
from the evidence that said line was adopted by Price. 4. If 
the jury find that the tract conveyed by Price to O’Hara in 
1820 can not be located in the south-east corner of the Lewis 
tract without disregarding the courses and bearings of the 
lines of said tract as described in the plat accompanying the 
deed from Price to O’Hara, nor without violating the north- 
ern boundary and western boundary as contained in said 
deed, and the true position of the mounds as then known, 
they will disregard the words of the general description con- 
tained in said deed from Price to O’Hara as follows: ‘ On 
the south-east corner of the said tract of 30 arpens and 93 
perches,” and they may locate the said tract according to 
the boundaries and remaining descriptions in said deed, and 
the natural objects defined on the plats in evidence.” 

The court refused the following instructions asked by de- 
fendants: “1. There is no evidence before the jury proving 
or tending to prove that the parties to the deed made by 
Chouteau to Lewis in 1808 intended or understood that the 
land thereby conveyed was within any particular concession, 
survey or tract of land known as one single tract. 2. The 
description contained in the deed from the administrator of 
Lewis to Price of the land thereby conveyed, is evidence 
against Price and those claiming under him, including the 
plaintiff, that the land acquired by Lewis from Chouteau was 
bounded westerly by the forty arpent lots. 3. The deed of 
Chouteau to Lewis having been made on the 3d August, 
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1808, the jury must regard Chouteau’s claim as it existed 
at that time; and if his south-west corner was then under 
stood by him and Lewis to be westward of his south-west 
corner as it was subsequently fixed by the United States 
survey, the jury must take it to have been at the place where 
he then understood it to be in ascertaining what land he 
conveyed to Lewis.” 

The court also refused instructions asked by the plaintiff. 


Field, E. Bates and B. Bates, for appellants. 
Dick, for respondent. 


Napton, Judge, delivered the opinion of the court. 


The validity of the title in dispute in this case depends 
mainly upon questions of fact. The controversy turns prin- 
cipally upon the ascertainment of the true location of the 
south-west corner of the tract conveyed by Chouteau to Mer- 
riwether Lewis. Whether this corner was fixed by Chouteau 
in what is now known to be the eastern line of the common 
field lots, was a question of fact determined by the jury in 
this case under instructions not complained of. The jury 
have found that Lewis’ south-west corner was not in this 
line, but some two hundred and twenty feet east of it. As- 
suming that the Lewis tract is a part of the Chouteau con- 
cession, and that the south-west corner of the two tracts is 
identical, the question still remained whether the corner es- 
tablished by Brown, in 1817, was the same established by 
Soulard in 1803 ; for it is clear that Chouteau’s conveyance 
to Lewis, in 1809, by metes and bounds and fixed monuments, 
can not be controlled by a survey made in 1817. The land- 
mark set up by Soulard at the south-west corner, in 1803, is 
gone. Hence a mass of testimony was introduced on either 
side to establish this corner, the plaintiff maintaining that the 
United States survey of Brown, in 1817, was correct, and 
established the south-west corner of the survey precisely 
where Soulard had previously located it, and the defendant 
insisting that Brown’s corner had been placed at least fifty 
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or sixty feet east of the old Soulard corner. If the latter 
supposition was true, the defendant was entitled to a verdict, 
as it appears that a removal of Brown’s survey fifty or sixty 
feet westwardly would leave the defendants’ lots outside of 
the Lewis tract. If the plaintiff’s view prevailed, the Lewis 
title, under which he claimed, would cover the land in dis- 
pute. Upon this question of fact, no opinion of this court 
will be expected, or would be material. Our duty is limited 
to see. that this question was tried under instructions not 
unfavorable to the party who lost the verdict, and that no 
illegal evidence was introduced, and no legal evidence ex- 
cluded. 

One of the first links in the chain of the plaintiff’s title is 
a deed from the administrator of Merriwether Lewis, in 1811; 
and it is insisted that this deed was unauthorized by law; 
that the sale of which it was evidence was unwarranted by 
the statute; and that the proofs, which would alone justify 
the admission of such a deed, supposing the law to have war- 
ranted both the sale and the deed, are wanting. The act of 
1807, under which this proceeding was had, is as follows 
(Terr. Laws, p. 138): “If any person shall die intestate, 
being owner of lands and tenements within this territory at 
the time of his or her death, and leave lawful issue, but not 
sufficient personal estate and slaves to pay his just debts and 
maintain his children, in such case it shall and may be law- 
ful for the administrator to borrow or mortgage, &c., or to 
sell and convey such part or parts of said lands and tene- 
ments as the general court shall in either case, from time to 
time, think fit to allow, &c., for defraying the debts, main- 
tenance of the children,” &c., &c. 

It is said that it nowhere appears upon the record of the 
proceedings of the general court, on the application of Hemp- 
stead, administrator of Lewis, to sell real estate of the de- 
ceased for the payment of his debts, that he died leaving 
lawful issue, and therefore that the court had no power to 
order asale. This is not our construction of the law. No 
motive could be suggested that could possibly induce the 
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legislature to authorize a sale of the lands of a decedent to 
pay his debts when he left issue, and deny the power when 
he left none. To give the power in the former case, implies 
its existence in the latter. If the legislature would permit 
the lands of a decedent to be sold although he left children, 
a fortiori would they allow this to be done when he died 
childless; and this is doubtless the proper construction of 
the act, although it must be admitted to be expressed in a 
peculiar and rather inartificial manner. Besides, a contem- 
poraneous construction of this law by the highest judicial 
tribunal in the territory, made nearly fifty years ago, would 
hardly be disturbed by this court now, whatever views might 
be entertained of its true interpretation. But we entertain 
no doubt that the construction given to the act by the gene- 
ral court of the territory was the correct one. 

The power of the administrator to make a deed is implied 
in the power to sell. Indeed, the language of the statute is 
to “sell and convey,” thereby giving the administrator an 
express authority to make a deed. 

The report of Hempstead, administrator of Lewis, to the 
general court, of his sale under their order, is sufficient evi- 
dence that all the prerequisites to a sale required of him had 
been complied with. After a lapse of forty or fifty years, 
proof of the advertisements, which the law required and the 
court ordered, would hardly be expected or required. 

There was no error in permitting the plaintiff to give in 
evidence the deed from O’Hara to Price, and the accompa- 
nying plat. The defendant had given in evidence the deed 
from Price to O’Hara, obviously with a view to show how 
Price, under whom plaintiff claimed, had practically located 
the O’Hara tract. This testimony was legitimate and was 
admitted, but the admission of this deed from Price to 
O’Hara undoubtedly authorized the plaintiff to explain 
Price’s conduct in relation to the location of that tract. The 
testimony was strictly in rebuttal and explanatory of what 
had been used by the defendant as admissions or declarations 
or acts of the plaintiff. When Price accepted the deed from 
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O’Hara, reconveying to him a part of the identical tract 
which he had previously conveyed to O’Hara after it had 
been subdivided into town lots, he became a party to that 
‘ deed and its accompanying plats ; and his act in receiving the 
deed and acquiescing in the location which that deed tended 
to prove, was proper to go to the jury in connection with his 
original deed to O’Hara. The evidence was admissible, we 
think, upon the same principle which allows a party, whose 
declarations, admissions or acts are given in evidence by his 
adversary, to give in evidence further declarations or acts 
which are a part of, or connected with and explanatory of, 
those previously used against him. 

The second instruction, which is found among the defen- 
dant’s refused instructions, was properly refused. At all 
events, its refusal is not, according to the established prac- 
tice of this court, a ground for reversing the judgment. The 
deed from Lewis’ administrator to Price was in evidence ; it 
was undoubtedly evidence that the land thereby conveyed 
was bounded on the west by the forty arpent lots, for such 
was the language of the deed. This the jury could plainly 
observe without any special instruction on the subject; but 
when the attention of a jury is called by the court to any 
specific piece of testimony, it frequently misleads a jury into 
an idea of its importance which it may not deserve and 
which the court would not attribute to it. Had the instruc- 
tion been so framed as simply to call the attention of the jury 
to that part of the deed as one of the circumstances which 
they might consider in coming to a conclusion relative to the 
location of this tract, it would probably have done no harm, 
and the giving of such instruction would have constituted 
no error; but the instruction was not asked in this shape, 
‘and its language might have misled. 

The first of the defendant’s refused instructions was prop- 
erly refused. The third is identical with the one given by 
the court. 

The fourth instruction given for the plaintiff is objected to, 
but that objection presents the same question which was 
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raised by the admission of the deed from O’Hara to Price. 
If the deed and plat were admitted, the court committed no 
error in declaring the principles of law which ought to guide 
the jury in locating the O’Hara tract. To the other instruc- 
tions given for the plaintiff no substantial objections have 
been suggested. Although the first instruction has been 
criticised, we do not think it could have been misunderstood. 
It seems merely designed to convey the idea, that, if the 
Lewis tract covered the land in controversy, the plaintiff was 
entitled to recover, unless the fact of an estoppel was found. 
We can hardly suppose that the jury had any difficulty in 
understanding it, or that it could possibly have misled. 

We do not wish to be understood as passing any opinion 
upon the plaintiff’s refused instructions. Whether right or 
wrong, their refusal can be no ground of error here. Other 
cases, as we are informed by the counsel, are still pend- 
ing concerning portions of this same tract, and therefore an 
examination of the evidence in detail has been abstained 
from. It is manifest that there was conflicting testimony, 
and as we have no power to disturb the verdict, whatever our 
opinion might be upon the facts, it is unnecessary to express 
any. The court which tried the case has sanctioned the ver- 
dict, and according to well established rules of this court we 
do not interfere in a case of conflicting testimony. 

Judge Scott concurring, the judgment is affirmed. Judge 
Richardson not sitting, having been of counsel. 


[END OF OCTOBER TERM. ] 
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Te State, Respondent, v. Hicks, Appellant. 


1. To constitute murder in the first degree, the act of killing must be inten- 
tional, and done without justifiable cause. 

2. Where a homicide is committed under circumstances that leave it in doubt 
whether the act was committed maliciously or from an apprehension of real 
danger, the jury may consider the fact that the deceased was of a rash, tur. 
bulent and violent disposition in determining whether the accused had rea- 
sonable cause to apprehend great personal injury to himself. 


Appeal from Crawford Circuit Court. 


Perryman and Carter, for appellant. 

Ewing, (attorney general,) for the State. 

I. The law of the case was fairly presented to the jury. 
(State v. Hays, 23 Mo. 318.) The fifth, sixth and seventh 
instructions asked by the defendant were not the law; they 
were not warranted by the evidence. The temper and dis- 
position of the deceased were not involved in the prosecu- 
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tion. (Whart. Crim. Law, 296; Whart. on Hom. 249; 
Wright v. State, 9 Yerg. 344; State v. Hawley, 4 Harring. 
562.)° The defendant was not prejudiced by the instruc- 
tions. (7 Mo. 416; 8 Mo. 224; 3 Grah. & Wat. on New 
Trials, 717.) 


RicHARDSON, Judge, delivered the opinion of the court. 


The defendant was indicted, tried and convicted of murder 
in the first degree. On the trial the court gave several in- 
structions, among which is the following: “ The court fur- 
ther instructs the jury that malice in its legal sense denotes 
a wrongful act done intentionally without just cause or ex- 
cuse ; and it is not necessary, in order to support an indict- 
ment for murder in the first degree, to show that the act of 
killing was intentional and done without any justifiable 
cause.” 

This instruction is so palpably wrong that it requires no 
comment to expose it. To constitute murder in the first 
degree the homicide must be wilful, deliberate and premedi- 
tated; and these terms, which define the quality of the offence, 
necessarily involve the element of a prior intention to do the 
act in question. An act unintended can not be said to be 
wilful ; and though the natural consequences of an act delib- 
erately done are presumed to have been intended, and pre- 
meditation may be inferred from the conduct of the accused, 
yet in the absence of a felonious intent there can be no 
murder. 

In a capital case, in which it is sought to deprive a man of 
his life, he has at least the right to demand that it shall be 
taken away according to law; and though it may be fairly 
argued that the instruction did not mislead the jury, and had 
no agency in producing the verdict, we can not in a case of 
this magnitude enter into a calculation of the chances as to 
whether or not the defendant was prejudiced by it. 

The first instruction asked by the defendant and given 
properly stated the law, and the fifth and sixth were rightly 
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refused, because they omitted the necessary qualification 
that there was reasonable cause on the part of the defendant 
to apprehend immediate danger of the supposed felonious 
design of the deceased being accomplished. 

There was evidence tending to show that bitter hostility 
existed between the defendant and the deceased, and that 
the latter was a turbulent, violent and dangerous man. It 
also appeared that the deceased, at the time he received the 
mortal wound, had a gun which he snapped once or twice at 
the defendant after the latter had fired, but doubt is left by 
the testimony as to the position of the gun and the attitude 
of the deceased before he was wounded. On this state of 
the evidence the defendant asked the following instruction, 
which was refused: “7. If the jury believe from the evi- 
dence that the deceased was of rash, turbulent and violent 
disposition, and that the defendant had knowledge of such 
disposition, then it is a circumstance for the consideration of 
the jury in considering the reasonable cause for defendant’s 
apprehension of great personal injury to himself.” In my 
opinion, this instruction ought to have been given. If the 
defendant killed Mills under circumstances that showed he 
did not have reasonable cause to apprehend immediate dan- 
ger of violence to himself, he can not defend himself on the 
ground of the vicious character of the deceased, for the law 
promises the same protection to the persons of all men, and 
it is as great a crime in the eye of the law to kill without 
cause a bad man as a good one. But the imminence of dan- 
ger, that will justify us in acting upon the instinct of our 
nature in repelling a blow before it is received, often depends 
on the character of the assailant. The menacing attitude of 
a person generally peaceable and law-abiding would often 
excite no just apprehension of danger, whilst similar conduct 
of a fierce, vindictive and passionate man would naturally 
alarm our fears and make us prompt in anticipating his pur- 
poses. When danger is threatened and impending we are 
not compelled to stand with our arms folded until it is too 
late to strike, but the law permits us to act on reasonable 
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fear; and therefore when the killing has been under circum- 
stances that create a doubt as to whether the act was com- 
mitted in malice or from a sense of real danger, the jury 
have the right to consider any testimony that will explain 
the motive that prompted the accused. (Quesenberry v. 
State, 3 Stew. & Port. 308; Munroe v. State, 5 Geo. 137.) 

The judgment will be reversed and the cause remanded ; 
Judge Scott concurring. Judge Napton absent. 


———_36eor-——— 


JOHNSON & WIFE, Defendants in Error, v. SmirH’s ADMIN- 
IsTRATOR, Plaintiff in Error. 


1. The trusts not reached or affected by the statute of limitations are those 
technical and continuing trusts that are not at all cognizable at law, but fall 
within the proper, peculiar and exclusive jurisdiction of courts of equity. 

2. If a person, assuming to act as guardian for another without any legal au- 
thority so to do, should receive moneys to be appropriated to the latter’s 
benefit, the statute of limitations would commence to run immediately, un- 
less the existence of a disability should prevent it. 


Error to Callaway Circuit Court. 


Boulware and Kouns, for plaintiff in error. 


I. A guardian de son tort is a character unknown to the 
law. The court instructed the jury erroneously. 


Jones and Hayden, for defendants in error. 


I. No objection is made to the instructions in the motion 
for a new trial. (15 Mo. 515; 13 Mo. 215; id. 455; 26 
Mo. 530.) Error in instructions can not be reached by mo- 
tion in arrest. (10 Mo. 698.) The court did not err in 
giving or refusing instructions. (19 Mo. 102; 18 Mo. 249; 
17 Mo. 582, 49; 8 Mo. 522. 


RIcHARDSON, Judge, delivered the opinion of the court. 


William O. Johnson and wife, in May, 1857, presented, for 
allowance in the county court, an account against Smith’s 
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estate for two sums of money received respectively in 1835 
and 1845 by Smith, for the use of Mrs. Johnson before her 
marriage. Smith died in 1855. It appears that after the 
death of Robert Carter, who resided in Kentucky, Smith, 
who was the uncle of Carter’s children, one of whom is Mrs. 
Johnson, received for the children a small sum of money, 
which they had inherited from the father; and he assumed 
to act, without appointment, as their guardian in the man- 
agement and control of the same; and, at another time, he 
received in like manner a small estate, which descended to 
Carter’s children from their grand-mother who died in Vir- 
ginia. Smith paid several of the children their shares; and, 
a short time before his death, admitted that he was indebted 
to Mrs. Johnson for money in his hands as her guardian. It 
may be assumed that Smith was never appointed guardian 
for Carter’s children by any court or officer; for it is re- 
marked in the brief of the plaintiff’s counsel that ‘ there is 
no pretence that he was a guardian strictissimi juris, but that 
he assumed to act in a fiduciary capacity.”” Mrs. Johnson’s 
age is not stated, and it is not shown that she was prevented 
from bringing her suit sooner by reason of any statutory dis- 
ability. The court in effect instructed the jury, that the 
plaintiff’s right of action was not barred by limitations if the 
deceased acted as Mrs. Johnson’s guardian or received the 
money for her while acting as such. The instruction is de- 
fended on the ground that the money was received by Smith 
in a fiduciary capacity, and that a trust was thereby created, 
which withdrew the plaintiff’s demand from the operation o1 
the statute of limitations. 

The term trust, in its general sense, has a wide scope, and 
is applied to a great variety of the transactions of life. Every 
bailment is a trust, and the relation of trustee and cestui 
que trust is created whenever one person receives money for 
another’s use, or engages to apply it to a particular purpose 
and fails to do so. In such cases a certain and ordinary 
remedy exists at law; and a defendant can not be denied the 
protection of the statute by calling him a trustee and suing 
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him in a court of equity. The rights or defences of parties 
are not altered by calling things by other names, and they 
are not made to depend on the forum in which the contro- 
versy may be determined. There is undoubtedly a class of 
trusts to which the defence of the statute of limitations can 
not be interposed, but such cases are distinguished by peculiar 
marks, and fall within the intelligible and definite rule laid 
down by Chancellor Kent in Kane v. Bloodgood, 7 John. 
Ch. 110, “that the trusts intended by the court of equity 
not to be reached or affected by the statute of limitations 
are those technical and coutinuing trusts which are not at 
all cognizable at law, but fall within the proper, peculiar and 
exclusive jurisdiction of courts of equity.” 

The facts in this record present nothing more than the case 
of one person receiving money for another’s use, which could 
have been recovered under the common counts in an action 
of assumpsit for money had and received; and the essential 
character of the transaction was not changed by the intes- 
tate’s calling himself the plaintiff’s guardian. If he had been 
a regular guardian duly appointed, he might have retained 
the money until ordered by the court, from which his author- 
ity was derived, to pay it over, or until his ward became of 
age; but, as the facts of the case appear, he could have been 
compelled, at any time, at the pleasure of Mrs. Johnson, to 
account and pay to her all he had received. 

It can not be said that there was no limitation on the right 
of action, and that the statute did not apply at all to the 
case, and, if time did not begin to run against the demand 
when Mrs. Johnson became of age, there is no period at which 
the cause of action was brought within the operation of the 
statute of limitations. That can not be, for this action is not 
distinguishable from the ordinary one of money received by 
one person to be paid to another, in which case limitation 
would begin not from the time of demand and refusal, but 
from the time there was a cause of action, which accrued 
when the money was received. 

It was decided in the case of the State, to the use of Wha- 
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ley, v. Blackwell, 20 Mo. 97, that the statute of limitations 
began to run in favor of an administrator against a distribu- 
tee of an estate from the date of the final settlement and or- 
der of distribution. In this case there was no court in which 
a settlement could be made, or that could order the money 
in Smith’s hands to be paid over ; but as he was bound to pay 
it at any time, in our Opinion the cause of action accrued 
when the money was received, and the statute then began to 
run against the plaintiff’s demand unless Mrs. Johnson was 
under a disability. 

The judgment will be reversed and the cause remanded ; 
Judge Scott concurring. Judge Napton absent. 


Jounson et al., Defendants in Error, v. Houury, Plaintiff 
in Error. 


1. Where, in an attachment suit, in which the defendant is notified by publi- 
cation and does not appear and answer, judgment by default is rendered 
against him, such judgment will bind only the property attached. (R. C. 
1855, p. 250, § 48, 44.) 

2. A judgment in an attachment suit in the following form: “It is therefore 
considered by the court that the said plaintiffs recover of the said defendant 
the sum of $368.50 as and for their demand, and also their costs and charges 
herein expended ; and that they have a special execution on the property 
attached, to-wit, lot No. 9,” &c., is in substantial compliance with the statu- 
tory provisions. 


Error to Buchanan Court of Common Pleas. 


Loan, for plaintiff in error. 

I. The judgment should have been against the property 
attached and not against Holley personally. (R. C. 1856, p. 
256, sec. 60.) 


RIcHARDSON, Judge, delivered the opinion of the court. 


This suit was on a promissory note commenced by atiach- 
ment on the ground that the defendant was a nonresident of 
the state. The defendant was notified by publication, but he 
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never appeared to the action. The judgment was in the fol- 
lowing form: “It is therefore considered by the court that 
the said plaintiffs recover of the said defendant the sum of 
three hundred and sixty-eight dollars and fifty cents as and 
for their demand, and also their costs and charges herein 
expended, and that they have a special execution on the prop- 
erty attached, to-wit, lot No. 9,” &e. 

The only error assigned is that the judgment is a general 
one, when by the law it ought only to operate on the prop- 
erty attached. If the objection was warranted by the fact 
it would be fatal, for the attachment act expressly declares 
that when the defendant is notified by publication and does 
not appear, the judgment shall only bind the property and 
effects attached, and no execution shall issue against any 
other property of the defendant. (R. C. 1855, p. 251, § 43, 
44.) But this judgment will be construed in reference to 
the record; and as it will only authorize a special fieri facias 
against the attached property it is substantially good. It is 
in the nature of a proceeding in rem, and does not bind the 
defendant personally. It is like the form indicated in the 
10th section of the mortgage act when the mortgagor is only 
brought in by publication. Judgment affirmed ; Judge Scott 
concurring. Judge Napton absent. 


EvpripGk, Plaintiff in Error, v. Steamboat WILLIAM CAMmp- 
BELL, Defendant in Error. 


1. A complaint against a steamboat, under the boat and vessel act, verified as 
follows: “A. B., attorney for plaintiff, makes oath and says he believes the 
foregoing petition and the matters therein as stated are true. A. B., attor- 
ney for plaintiff,” is insufficiently verified. 


Error to Kansas Court of Common Pleas. 


Bouton, for plaintiff in errorr. 


I. The statement was verified as required by law, the attor- 
ney Robinson being presumed to be a credible person. (R. 
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C. 1855, p. 305, § 4; id. p. 1234, § 20.) The rulings in 
Bridgford v. Steamboat Elk, 6 Mo. 356, and Hamilton v. 
Steamboat Ironton, 19 Mo. 523, were unauthorized by the 
statute. The affidavit is good under the new code. 





RIcHARDSON, Judge, delivered the opinion of the court. 


The affidavit to the complaint in this case was made by the 
plaintiff’s attorney, and is as follows: “J. W. Robinson, at- 
torney for plaintiff, makes oath and says he believes the fore- 
going petition and the matters therein as stated are true. J. 
W. Robinson, attorney for plaintiff.” It will be observed 
that the affidavit does not disclose the agent’s means of know- 
ing the facts stated in the complaint; and the only ques- 
tion in the case is whether the affidavit is on that account 
defective. The point has been expressly ruled by this.court 
in the cases of Bridgford v. Steamboat Elk, 6 Mo. 356, and 
Hamilton v. Steamboat Ironton, 19 Mo. 523. The case of 
Bridgford v. Steamboat Elk was decided in 1840, and gave a 
construction to the 4th section of the act concerning boats 
and vessels of 1835—the language of which is preserved in 
the corresponding section of the same act in the revisions of 
1845 and 1855—and it is a legitimate conclusion that the 
construction given to the act by the court has received the 
sanction of the legislature, inasmuch as the two last revisions 
were made with knowledge of the decision, without changing 
the phraseology of the section. Furthermore, the syllabus 
of the cases above cited is contained in the notes appended 
to the 4th section by the revisers of 1855, which shows that 
the old law was readopted with full recognition of the con- 
struction it had received. The process against a boat, unlike 
an ordinary summons, commands the officer to take it into his 
possession, and unless bonded it is sold, with but little delay, 
before the suit is determined ; and there is therefore some 
reason for requiring greater particularity and a stronger 
prima facie case for seizing a vessel than would be necessary 
in a suit commenced by ordinary summons. 

It was remarked in the case of the Steamboat Raritan v. 
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Smith, 10 Mo. 527, that, as our system of proceeding in rem 
against vessels had its origin in the maritime law, it was 
proper to look to that law for the principles of decision in 
questions not regulated by, statute ; and we may suppose that 
the court, in the case of the Steamboat Elk, intended to 
adopt the analogous rule that exists in some of the admiralty 
courts, which requires libels praying for warrants of arrest 
in personam or in rem to be verified by the affidavit of the 
libellant, and that when the affidavit is made by an agent he 
must state his means of knowledge of the facts sworn to. 
The rule of practice, which is called in question in this case, 
has been so long established and is so well known that we do 
not feel warranted in disturbing it, and the judgment will 
therefore be affirmed; Judge Scott concurring. Judge Nap- 
ton absent. 


—-+20e+—— 


Houimes, Plaintiff in Error, v. McGres, Defendant in Error. 


1. In an action for partition the plaintiff alleged that himself and defendant 
were joint owners of a certain tract of land; that they were ‘“ equal part- 
ners” in the same; that the said tract had been divided into town lots, a 
part of which had been sold ; that the residue of the lots were the joint prop- 
erty of the plaintiff and defendant; and prayed for partition of said remain- 
ing lots. The court sustained a demurrer to this petition. Held, that the 
demurrer was improperly sustained ; that if the plaintiff and defendant held 
the land as partners and the affairs of the partnership were unadjusted, the 
land being chargeable with debts of the firm, or with a balance due the de- 
fendant, this matter should be set up in an answer; that, no such defence 
being interposed, partition might be made of the lots remaining unsold. 


Error to Kansas Court of Common Pleas. 


E. B. Ewing, for plaintiff in error. 


I. No facts are averred in the petition showing a partner- 
ship between the parties to the suit. The words “ equal part- 
ners” denote the share or extent of interest of each of the 
parties. Ifthe land is partnership property, it still may be 
partitioned. The legal title is vested in plaintiff and defen- 
dant jointly. 
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Hovey, for defendant in error. 


I. The plaintiff seeks to convert a regular petition for ac- 
count and settlement of a partnership transaction into a stat- 
utory action for partition. The petition gives no description 
of the “premises sought to be divided.” (R. C. 1855, p. 
1111, § 3.) 


RicHARDSON, Judge, delivered the opinion of the court. 


This was a proceeding for partition. The petition states 
that the plaintiff and defendant are the joint owners of a 
tract of forty acres of land, conveyed to them by Riddlesber- 
ger, and that they are “equal partners” in the same, that 
the tract had been subdivided into town lots, a designated 
number of which had been sold ; and that the residue of the 
lots were the joint property of the plaintiff and defendant, of 
which partition was asked. A demurrer was filed and sus- 
tained on the ground that it appeared from the petition that 
the parties were partners in the land, and it was not averred 
that the partnership had been dissolved or that the partner- 
ship debts had been paid; and also because the land having 
been laid off into lots, blocks and streets, the plaintiff had no 
right to partition of the original tract. 

If the land was partnership property, it would be treated 
as between the partners like personal property, chargeable 
with the debts of the firm and with any balance duc from 
one to the other upon the winding up of the affairs of the 
firm; (Carlisle’s Adm’r v. Mulhern, 16 Mo. 56; Duhring v. 
Duhring, 20 Mo. 174;) and the plaintiff could not by a par- 
tition proceeding deprive the defendant of any equitable liens 
so long as a balance remained due to him or the partnership 
debts were unpaid. But if all the partnership debts had 
been paid, and the equitable claims of the parties had been 
adjusted, there is no reason why the land, though originally 
partnership property, should not be treated as real estate and 
subject to all the ordinary incidents of land held by tenants 
in common. 
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The expression in the petition ‘ equal partners” does not 
seem to have been used in a technical sense for the purpose 
of describing the nature of the title by which the land was 
held, but as indicating the extent of the interest of the par- 
ties ; and that expression is not sufficient of itself to author- 
ize the legal conclusion that the plaintiff and defendant were 
partners, or that they held the property as such. The defen- 
dant ought to have answered, setting out all the facts from 
which it could have been determined whether the plaintiff 
was entitled to partition. 

If the land had been laid off into town lots, of course 
only those remaining unsold could have been divided, and 
the partition would have been made in reference to the sub- 
divisions and not according to the original tract. 

Judge Scott concurring, the judgment will be reversed and 
the cause remanded. Judge Napton absent. 


THE State, Plaintiff in Error, v. Hopper e¢ al., Defendant 
‘in Error. 


1. An indictment, under section 30 of article 8 of the act concerning crimes 
and punishments (R. C. 1855, p. 6380), charging that the defendants unlaw- 
fully did disturb a congregation and assembly of people met for religious 
worship, by wilfully behaving in a rude and indecent manner and using 
profane discourse within the plaee of worship of said congregation, is bad ; 
the offence should be charged to have been done wilfully, maliciously or 
contemptuously. 


Error to Johnson Circuit Court. 


Ewing, (attorney general,) for the State. 


I. The indictment sufficiently describes the offence. (Uni- 
ted States v. Batchelder, 2 Gall. 18; State v. Bullock, 13 
Ala. 416; Thompson v. People, 3 Parker C. Cas. 214; 6 
Verm. 594; Whart. C. L. 190; Barb. C. L. 333; 16 Mass. 
385; 6 Saund. 135.) 
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Ryland & Son, for defendants in error. 


1. The indictment is bad. (State v. Bankhead, 25 Mo. 
558.) 


RicHaRDson, Judge, delivered the opinion of the court. 


It was intended to charge the defendants under the 30th 
section of article 8 of the act concerning crimes and punish- 
ments, (R. C. 1855, p. 630,) which declares that “ every 
person who shall wilfully, maliciously or contemptuously dis- 
quiet or disturb any congregation or assembly of people met 
for religious worship, by making a noise, &c., shall be pun- 
ished,” &c. The indictment charges that the defendants 
unlawfully did disturb a congregation and assembly of peo- 
ple met for religious worship by wilfully behaving in a rude 
and indecent manner, and using profane discourse within the 
place of worship of said congregation. 

The offence defined by the statute is not charged in the in- 
dictment ; for the offence does not consist simply in disquiet- 
ing or disturbing a congregation, but in doing it wilfully, 
maliciously or contemptuously. Neither the words of the 
statute descriptive of the offence nor equivalent words are 
used. (1 Chit. C. L. 281.) 

The motion to quash was properly sustained, and the judg- 
ment will be affirmed; Judge Scott concurring. Judge 
Napton absent. 


Davis, Respondent, v. SLaAGLE, Appellant. 


1. A petition, in an action for breach of promise of marriage, alleging that 
about a certain specified date, ‘‘the defendant—in consideration that the 
plaintiff, then being sole and unmarried, at the request of the defendant, 
faithfully promised to marry the defendant—did then and there under- 
take and faithfully promise to marry the plaintiff; that, confiding in the 
said promise and undertaking of said defendant, plaintiff has remained and 
continued and still is sole and unmarried, and has always been and still is 
ready and willing to marry the defendant; that though a reasonable time 
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has elapsed since said promise and undertaking for the defendant to marry 
plaintiff, and although requested so to do, he has wholly neglected and re- 
fused, and still does neglect and refuse,” &c., is good after verdict on mo- 
tion in arrest of judgment. 

2. Where a defendant, in an action for breach of promise of marriage, at- 
tempts in his answer to justify his noncompliance with his contract by 
charging that the character of the plaintiff for virtue is bad, the fact that 
this imputation is unwarrantably made is a circumstance that aggravates 
the damages; and the jury may take the same into consideration in esti- 
mating the damages. 


Appeal from Livingston Circuit Court. 


The following are the instructions referred to in the opin- 
ion of the court: “1. That if the jury believe from the evi- 
dence that plaintiff and defendant contracted to marry each 
other and that defendant failed and refused to marry plain- 
tiff, they must find for the plaintiff. 2. That the pleadings 
in this case admit that defendant refused and failed to marry 
plaintiff. 8. That in this case if the jury believe there was 
a contract between plaintiff and defendant to intermarry, 
they must find for plaintiff. 5. That in assessing the dama- 
ges the jury are not limited to the mere pecuniary damage 
which the plaintiff may have sustained, but may take into 
consideration the injury to her feelings, character and repu- 
tation, and may in this case find for the plaintiff such amount, 
not exceeding five thousand dollars, as they may believe from 
the facts and circumstances the case requires.” 


Harris, for appellant. 


I. The petition does not state facts sufficient to constitute 
a cause of action. An offer to perform the contract must be 
averred. That plaintiff was ready and willing and requested 
defendant to marry her, is not sufficient. (2 Bibb, 341; 18 
B. Mon. 465; 2 Saund. on Plead. & Ev. 348; Green v. 
Spencer, 3 Mo. —.) The failure to aver and offer by plain- 
tiff and an appointment of time and place is not cured by the 
verdict, but may be taken advantage of by motion in arrest, 
or an error or appeal. (Fible v. Caplinger, 13 B. Mon. 
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485; Mooney v. Kennett, 19 Mo. —-; 7 Barb. 581; 19 
Barb. 186; 3 Seld. 464; 4 How. 155.) The first, second 
and third instructions are-erroneous. The fifth instruction 
is erroneous. Injury to character is not a subject of dama- 
ges in an action for breach of promise of marriage. Char- 
acter is not involved in such an action. (Leckey v. Blosey, 
24 Penn. 401.) If such damages can be recovered under 
any circumstances, it could only be when they are specially 
charged in the petition. (Bedell v. Powell, 13 Barr, 183.) 


Davis, for respondent. 


I. The character of the plaintiff was directly in issue on 
the trial. The instructions to take into consideration her 
character and reputation were properly given. (1 Greenl. 
Ev. § 54; 1 Cow. & Hill’s notes, 456; Chitty on Contr. 475; 
6 Cow. 254; 13 Mo. 16.) 


RICHARDSON, Judge, delivered the opinion of the court. 


This was an action to recover damages for a breach of 
promise of marriage. The petition averred that about the 
15th December, 1857, ‘ the defendant, in consideration that 
the plaintiff, then being sole and unmarried, at the request 
of the defendant, faithfully promised to marry the defendant, 
did then and there undertake and faithfully promise to marry 
the plaintiff; that, confiding in the said promise and under- 
taking of said defendant, plaintiff has remained and contin- 
ued and still is sole and unmarried, and has always been and 
still is ready and willing to marry the defendant; that, 
though a reasonable time has elapsed since said promise and 
undertaking for the defendant to marry plaintiff, and al- 
though requested so to do, he has wholly neglected and re- 
fused and still does neglect and refuse,’ &c. There was no 
demurrer, and the first question arises as to the sufficiency 
of the petition on the motion in arrest of judgment. 

It is objected that the petition is fatally defective in omit- 
ting the averment of a special request or an offer by the 
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plaintiff to perform the contract on her part. It is a general 
rule that in eontracts requiring mutual and concurrent acts 
to be performed at the same time, neither party can maintain 
an action against the other without showing that he has per- 
formed or offered to perform his part of the agreement; but 
in actions of this kind a declaration like the one in this case 
has been held after verdict to be good. In Seymour v. Gart- 
side, 2 Dow. & Ry. 55, the declaration was substantially like 
this petition, which averred “ that plaintiff, confiding in the 
promise, had always remained unmarried, and was still ready 
and willing to marry the defendant; and that although a 
reasonable time for the defendant to marry the plaintiff had 
elapsed, yet the defendant, not regarding his promise, did not 
nor would within such reasonable time marry the plaintiff, 
but had hitherto wholly neglected and refused so to do.” It 
was held by the court of king’s bench that the declaration 
after verdict was sufficient, without averring that the defen- 
dant had any notice of the plaintiff’s readiness, or averring 
any request made to the defendant to marry the plaintiff, 
or any averment of a special refusal. (2 Saund. Pl. & 
Ey. 3847.) . 

There was no error in giving the first, second and third 
instructions, because it was admitted in the answer that the 
defendant had refused to marry the plaintiff, and the allega- 
tion in the petition that a reasonable time had elapsed for 
the defendant to marry the plaintiff was not denied in the 
answer. 

The defendant attempted in his answer to excuse his aban- 
donment of the plaintiff by stating on the record that her 
character for virtue was bad. The plaintiff was allowed 
without objection to repel by proof this assault on her repu- 
tation, and as the defendant entirely failed to show any thing 
against it, the imputation on her virtue, deliberately made 
and sworn to, was a circumstance that aggravated the dam- 
ages. (Southard v. Rexford, 6 Cow. 254.) A nominal ver- 
dict would have endorsed the slander and ruined her reputa- 
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tion, and the jury under the circumstances of this case were 
properly told in the fifth instruction to take into considera- 
tion, in estimating the damages, the injury to the plaintiff’s 
character. With the concurrence of Judge Scott, the judg- 
ment will be affirmed. Judge Napton absent. 
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ABANDONMENT. 
See DepicaTION TO THE PUBLIC. 


ACCOUNT. 
See Practice, 81. 


ACKNOWLEDGMENT OF DEEDS. 
See Evipence, 11, 12. Conveyance. 
ACTION FOR USE AND OCCUPATION. 


1. An action for use and occupation can not be maintained unless the rela- 
tion of landlord and tenant exists between the parties founded on an 
agreement express or implied. Cohen v. Kyler, 122. 


ADMINISTRATOR’S BOND. 


1. A judgment rendered by a probate court against an administrator, re- 
quiring him to pay over to the distributees a certain sum of money as 
assets of the intestate’s estate, is, in the absence of fraud or collusion, 
conclusive upon the securities of the administrator in a suit on his offi- 
cial bond. The State, to use, §c., v. Holt, 340. 


ADMINISTRATION. 
See RELEasE, 3. 


1. Where a judgment is rendered against a person in his lifetime it need 
not be allowed as a demand against his estate ; a transcript of the judg- 
ment may be filed in the probate court and the court should determine 
its class. Carondelet v. Desnoyer’s Adm’r, 36. 

2. Although an appeal will lie from an order of a probate court revoking 
letters of administration, yet, where the revocation is made for the 
reason that a will had been found and admitted to probate, the circuit 
court can not on such appeal inquire into the sufficiency of the proof 
upon which the probate court acted in granting probate of the will. Jn 
re, Milton Duty’s Estate, 43. : 

8. The validity of a will duly proven can be contested only in a proceed- 
ing instituted for that purpose under section 30 of the act concerning 
wills (R. C. 1845, p. 1083; R. C. 1855, p. 1571, sec. 30); an appeal 
will not lie from an order of a probate court granting probate of a will. 
Id. 

4. A surviving partner retained possession of the partnership effects and 
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ADMINISTRATION—( Continued.) 


10. 


11. 


gave bond under sections 50 and 51 of the first article of the adminis- 
tration act of 1845 (R. C. 1845, p. 70); a settlement was made by him 
in the probate court and an order was made by said court apportion- 
ing to the estate of the deceased partner one-half of the balance found 
to be in the hands of such surviving partner. Held, in an action on 
the bond to recover a debt due to the deceased partner for money ad- 
vanced by him to the firm, that this settlement was not conclusive 
as against his estate as to the amount due thereto from the surviving 
partner, or as to the amount of assets in the hands of the latter. The 
State, to use, §c., v. Baldwin, 108. 


. A judgment rendered by a probate court against an administrator, re- 


quiring him to pay over to the distributees a certain sum of money as 
assets of the intestate’s estate, is, in the absence of fraud or collusion, 
conclusive upon the securities of the administrator in a suit on his offi- 
cial bond. The State, to use, §c., v. Holt, 340. 


. In an action on a guardian’s bond the settlements and allowances of 


the guardian in the probate court are conclusive upon the ward. Mitch- 
ell v. Williams, 399. 


. An equitable proceeding to set aside allowances of a probate court in 


favor of a guardian can only be sustained by proof that the allowances 
were fraudulently procured by such guardian. Jb. 


. Whether an administrator shall be charged with interest on money in 


his hands belonging to his intestate’s estate is to be determined by the 
circum- stances of each case; he is not to be so charged as a matter of 
course. Madden’s heirs v. Madden’s Adm’r, 544. 


. The fifty-sixth section of the act of July 4, 1807, (1 Terr. Laws, p. 


138,) authorized the sale, under the order of the general court, of an 
intestate’s estate for the payment of his debts, although he left no law- 
ful issue. Blair v. Marks, 579. 

The administrator was, in the case of such a sale, authorized to make 
a deed to the purchaser. Id. 

After the lapse of forty or fifty years from the date of such a sale, 
proof of the advertisements and other prerequisites of a legal sale 
could not be insisted on. Id. 


AGENT. 
See Principal AND AGENT. 
AGREEMENT. 
See Covenant. Re vease. Insurance. ComMMON CARRIER. ARBI- 


1. 


2. 


TRATION. BREACH OF PROMISE OF MARRIAGE. 


A statement, in a letter to a party sought to be retained as clerk of a 
boat then building, that the boat was expected out at a specified time, 
can not be construed into a guaranty or engagement that she would be 
out at the time named. (Johnson v. McCune, 21 Mo. 211, affirmed.) 
Johnson’s Adm’r vy. McCune, 171. 

Where there is a special contract to do certain work and the contrac- 
tor fails to perform the work according to the terms of the contract, no 
recovery can be had by him on the contract. Lowe v. Sinklear, 308. 
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8. If, however, services are rendered by him which are of value to the 
person with whom he contracts and are accepted by such person, an 
obligation is thereby created to pay the reasonable value of such servi- 
ces, not exceeding the contract price, taking into consideration and 
making allowance for any damage resulting from the breach of the con- 
tract. Id. 

4. If a minor enter into a special contract to do certain work, he may 
avoid such contract and may recover a reasonable compensation for the 
work done, the damage resulting from the avoiding of the contract 
being taken into consideration and allowed. Jd. 

5. A contractor engaged in the performance of certain work may assign 
to another the money to be due to him on its performance. Leahy v. 
Dugdale’s Adm’r, 437. 

6. At law there will be no implication of a promise on the part of a 
step-daughter to pay her step-father for necessaries furnished by the lat- 
ter during the minority of the former. (Gillett v. Camp, 541. 

7. A. agreed to deliver to B. at a specified place on the Mississippi river 
“two rafts of pine logs containing each from 350,000 to 400,000 feet, 
more or less—one raft to be of the first run in the spring, and the oth- 
er as soon thereafter as possible (want of sufficient water and dangers 
of navigation excepted) ; and in case of a loss of a portion of said rafts 
the loss to be deducted pro rata as per number of logs contained in the 
whole.” A. brought to the place specified a raft containing 419,226 
feet ; he cut off and delivered to B. 323,885 feet of this raft, B. demand- 
ing the whole raft. Held, in a suit by B. to recover damages of A. 
for his refusal to deliver the whole raft, 1st, that B. was not entitled 
under the contract to demand the whole raft of 419,226 feet, the words 
“more or less” not covering so great an excess as 19,226 feet; that the 
delivery of a raft containing any quantity of logs between 350,000 and 
400,000 feet would be a legal compliance with the contract; 2d, that it 
was competent for A. to show that when the raft in question started 
from his boom in Minnesota, it contained, according to the St. Croix 
scale and measurement, 486,402 feet of logs, and that 67,176 feet were 
lost, by reason of want of water and dangers of navigation, in run- 
ning it to its place of destination. Patterson v. Judd, 561. 


ALLOCUTION. 

See Practice AND PROCEEDINGS IN CRIMINAL CASES. 
ALTERATION. 

See Bitts or ExcHANGE AND Promissory Notes. 
AMENDMENTS. 

See Practice, 18. 
APPEAL. 

See Country Courts. 


1. An appeal will lie to a circuit court from an order of a county court re- 
moving the guardian of an insane person. Hall vy. Audrain County 
Court, 329. 
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APPEAL—( Continued.) 


2. In perfecting such an appeal, an affidavit and appeal bond or recogni- 
zance are not required. Jd. 

3. A mandamus will lie in such case from the circuit court to the county 
court requiring it to grant an appeal, although a writ of error might 
have been resorted to. Jd. 

4. An appeal to the supreme court must be made, under the revised code 
of 1855, during the term at which the judgment or decision appealed 
from is given; it can not be made before the clerk in vacation. (R. 
C. 1855, p. 1287, sec. 11.) Stavely v. Kunkel, 422. 


ARBITRATION. 


1. An agreement to refer a matter in dispute to arbitrators can not be 
specifically enforced. King v. Howard, 21. 

2. When an agreement to submit a matter in dispute to arbitration de- 
scribes th subject of dispute thus: “ A matter in difference between 
the parties ;”’ and the parties afterwards appear before the arbitrators 
and litigate a matter without any denial that it is the subject of dis- 
pute between them, they should not afterwards be heard objecting to 
the vagueness and indefiniteness of the agreement. Price v. White, 
275. 

8. Where a notice is given that a motion will be presented to a court on 
the first Monday of May for the comfirmation of an award, and the 
legislature afterwards changes the time of holding said court from 
the first to the second Monday, the notice will be sufficient ; the party 
to whom the notice is given must take notice of the change. Id. 

4. An umpire, chosen by arbitrators upon their own disagreement to de- 
cide the matter submitted to arbitration, must be sworn before he can 
hear the evidence in the cause. JFrissell v. Fickes, 557. 

5. Where a matter in dispute is submitted to arbitrators with a power on 
their part in case of a disagreement to call in an umpire, the umpire 
may be appointed before the arbitrators commence their investigation, 
or at any stage of the proceedings ; he ought to see and hear the wit- 
nesses. Id. 

6. It does not invalidate an award that the arbitrators join with the umpire 
in making the same. Id. 

7. Where in a submission to arbitration the matter in dispute is stated to 
be the “taking of a quantity of timber from the land’’ of the plaintiffs, 
the arbitrators would not be authorized to assess treble damages. Id. 

ASSAULT. 

1. If one having a gun in his hands raises it toa level and directs it to- 
wards, but not directly at, another, and threatens to kill him if he ad- 
vances in a certain direction, it will constitute an assault; it is not 
necessary that the gun should be raised to the shoulder. The State v. 
Epperson, 2565. 

ASSIGNMENT. 
See AGREEMENT. INSURANCE, 3. SALE. 
ASSIGNMENT FOR THE BENEFIT OF CREDITORS. 
1. Assignments for the benefit of a portion of the creditors of the assignor 
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ASSIGNMENT FOR THE BENEFIT OF CREDITORS—( Continued. 


are valid notwithstanding section 39 of the act concerning voluntary 
assignments ; that section operates to overthrow all provisions in assign- 
ments giving preferences among the designated creditors. Woods vy. 
Timmerman’s Assignee, 107. 

2. A provision in an assignment providing for the payment of a partic- 
ular debt of a designated creditor would be valid. /d. 

8. Whenever it appears from the face of an assignment of a stock of goods 
to a trustee for the benefit of certain designated creditors that it is 
the intent of the parties thereto that the grantor shall be allowed to 
remain in possession of the property assigned and to dispose of the 
same in the usual course of business until default, such deed of as- 
signment should be held to be a conveyance in trust to the use of the 
grantor within the first section of the act concerning fraudulent convey- 
ances, and consequently void as against creditors. Stanley v. Bunce, 
269. 

4, It is not necessary that the deed of assignment should expressly pro- 
vide that the grantor should remain in possession and continue to dis- 
pose of the goods in the usual course of business ; it is sufficient to 
avoid the assignment that such appears, from a consideration of the 
whole instrument, to be the intent of the parties. Jd. 

5. The term “voluntary,” as applied to conveyances within the act con- 
cerning voluntary assignments (R. C. 1852, p. 202), means voluntary as 
opposed to compulsory ; a conveyance to a creditor in trust for himself 
as well as the other creditors of the assignor is a voluntary assignment 
within the meaning of said act. Manny v. Logan, 528. 

ASSUMPSIT. 

See AGREEMENT. BREACH OF PROMISE OF MARRIAGE. 
ATTACHMENT. 

See Justices’ Courts. Evipence, 15. 


1. A justice of the peace, under section 21 of the second article of the at 
tachment act of 1845 (R. C. 1845, p. 151), ordered the sale of a wood- 
boat in the custody of a constable under a writ of attachment issued 
by said justice. Held, that, on a final determination of the attachment 
suit adversely to the plaintiff therein, the defendant would be entitled 
to the entire proceeds of the sale of the boat, and might recover the 
same from the constable, although no order had been made by the jus- 
tice with respect thereto. Snead v. Wegman, 176. 

2. Any sum that might be allowed the constable, under section 45 of the 
second article of the attachment act of 1845, as compensation for his 
trouble and expense in keeping the boat, should be taxed as costs in 
the cause and would fall on the unsuccessful party ; the constable would 
not have a lien on the proceeds of the sale of the boat for the neces- 
sary expenses of keeping and selling it. Jd. 

8. Only the interest of the defendant in the attachment could be attached 
and sold; hence he alone could sue the constable for the proceeds of 
the sale of the boat. Jd. 

4. To entitle a garnishee to indemnification for expenses incurred by him, 
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ATTACHMENT—( Continued.) 
it is not necessary that he should appear and answer in the garnishment 
proceeding. Bain v. Chrisman, 2938. 

5. Where, in an attachment suit, in which the defendant is notified by 
publication and does not appear and answer, judgment by default is ren- 
dered against him, such judgment will bind only the property attached. 
(R. C. 1855, p. 250, § 48, 44.) Johnson v. Holley, 594. 

6. A judgment in an attachment suit in the following form: “ It is there- 
fore considered by the court that the said plaintiffs recover of the said 
defendant the sum of $368.50 as and for their demand, and also their 
costs and charges herein expended ; and that they have a special execu- 
tion on the property attached, to-wit, lot No. 9,” &c., is in substantial 
compliance with the statutory provisions. Id. 

ATTORNEY AT LAW. 
See InFrancr. 


1. Communications made to an attorney at law as such are privileged, and 
the attorney can not be permitted to testify concerning them without 
the consent of the client. This rule applies to the case where two per- 
sons, having hostile interests, consult the same attorney, at the same 
time, with respect to the matter in dispute, and one of such parties 
calls upon the attorney to testify with respect to the declarations and 
admissions made by the other at the consultation. Hull v. Lyon, 570. 

2. Whether a communication is a privileged one is a question for the court. 
Ta. 

ATTORNEY IN FACT. 
See Morteace, 7. 
AWARD. 


See ARBITRATION. 


B 


BAILMENT. 
See Common CARRIER. 


1. To authorize the lender of a chattel to recover its value of the borrower, 
it must appear that it has been lost or destroyed through the negligence 
of the latter or has been converted to his use; there can be no recov- 
ery as for a conversion of the chattel, where the evidence merely shows 
that there was a loan and a failure on the part of the borrower to re- 
turn the thing borrowed; a demand must be shown. Ross v. Clark, 
549. 

BANK OF MISSOURI. 
See Corporation, 1. 


BANKRUPT’S DISCHARGE. 
See Insotvent Laws. 


BILL OF LADING. 
See Common CARRIER. 
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BILLS OF EXCEPTIONS. 
See Practice. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 
See MortGaceE. 


1. 


oc 


10. 


A material alteration of a promissory note or bill of exchange will 
render the same invalid, even in the hands of an innocent holder, as 
against any party thereto not consenting to the alteration. Trigg v. 
Taylor, 245. 

This rule applies to an accommodation note fraudulently altered before 
it is negotiated. Id. 


. Unless it is expressed in a promissory note that it is “for value receiv- 


ed, negotiable and payable without defalcation,” the maker thereof will 
be allowed against an assignee of the same every just set-off or other 
defence that existed at the time of or before notice of the assigament 
as against the assignor thereof. Thomson v. Roatcap, 283. 


. A surety in a promissory note, who gives notice to the payee to com- 


mence suit forthwith against the principal, a non-resident of the state, 
is not exonerated from liability by a failure of such payee to commence 
suit within thirty days after such notice. (See R. C. 1855, p. 1454.) 
Phillips v. Riley, 386. 


. A promissory note given by one partner in the name of the firm is bind- 


ing, prima facie, upon all the partners ; if the note be given for the in- 
dividual debt of the partner executing the same, or for an indebtedness 
created in relation to a matter known to be foreign to the business of 
the partnership, the partnership is not bound. It devolves upon the 
partners, in order to escape liability, to show these facts. Hickman v.’ 
Kunkle, 401. 


. A suit on a promissory note by an assignee against the maker is triable 


at the first term, although the assignment is denied. Armstrong v. 
Johnson, 420. 


. Fraud in the consideration of a negotiable promissory note is no de- 


fence to an action thereon by an endorsee to whom the same was en- 
dorsed before maturity without notice. Jaccard v. Shands, 440. 


. The relation of maker and endorser of a promissory note so far con- 


tinues, after the recovery of judgments against them at the suit of an 
endorsee, that an agreement with the maker to stay execution as to 
him for a specified period will operate a discharge of the endorser, 
and entitle him to a perpetual stay of execution. Smith v. Price, 505. 
The character of a notice to endorsers of the dishonor of a promissory 
note may be proven by parol testimony. A notice to produce the 
notice is not necessary. Johnston v. Mason, 511. 

A., a citizen of and residing in the state of Missouri, sold goods to B., 
who also at the time of the sale resided in said state ; B. gave his note 
to A. for the indebtedness thus incurred; B. afterwards went to and 
became a citizen of California; A. transmitted said note to one C., an 
attorney at law in California, for collection; C., deeming it for the 
interest of A., surrendered said note to B., and received in renewal 
thereof another note from B.; this note was made payable to the order 
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BILLS OF EXCHANGE AND PROMISSORY NOTES—( Continued.) 


of “C., attorney of A.;” while this note remained in the hands of C., 
B. obtained a discharge therefrom under the insolvent law of Califor- 
nia; C. afterwards endorsed the note to A. in Missouri, who commen- 
ced a suit thereon against B. Held, that the discharge under the in- 
solvent law of California could not be regarded as a valid discharge 
by the law of this state. Crow v. Coons, 512. 


BOATS AND VESSELS. 


1. 


If, in a case of collision, both parties are in fault and the fault or negli- 
gence of each contributes to the injuries received, neither party can 
be made to respond to the other. This doctrine does not, however, 
apply to a case in which the fault or negligence of the party seeking 
a fecovery contributes only remotely and indirectly to the injury com- 
plained of. Adams v. Wiggins Ferry Co., 95. 


. If both parties actively contribute to the injury at the time of its com- 


mission, there can be no recovery by either; where, however, the fault 
or negligence of one party is merely passive, as where his wrong con- 
sists in mooring his boat in a prohibited place at a wharf, he may re- 
cover for an injury arising from a collision if the other party does not 
exercise ordinary care and prudence. Id. 


. The act concerning boats and vessels (R. C. 1845, p. 180) applies to 


boats and vessels owned in sister states as well as to those owned in 
Missouri. (Yore v. Steamboat C. Bealer, 26 Mo. 426, affirmed.) 
Wood v. Steamboat Fleetwood, 159. 


. Where the rate of freight inserted in a dray ticket is ‘30 cents per 


hundred” and the clerk of a steamboat signs the same by mistake or 
oversight, and the shipper of the goods at the time he puts the same 
on board for transportation has no knowledge of the mistake, and when 
it is discovered refuses to pay a higher rate of freight and demands his 
goods of the boat, and its officers fail to re-deliver the same, and trans- 
port them to their place of destination, they will not be entitled to 
demand in behalf of the boat more than 30 cents per hundred. Jd. 


. Where a complaint filed against a steamboat to enforce a lien for wages 


states “that thirty days have not elapsed since the demand for ser- 


' vices accrued to him,” and is accompanied by an affidavit to the effect 


that the demand sought to be enforced “is the only demand that he 


[complainant] has against said steamboat ;” such complaint is suffi- 
cient. Byrne v. Steamboat St. Mary, 296. 


. The forty-second section of the act concerning boats and vessels (R. 


C. 1855, p. 813), providing that suits to enforce liens in any other than 
the first class shall, in St. Louis county, be commenced within six 
months, does not apply to causes of action that had accrued more than 
six months previous to the Ist of May, 1856—the day the revised code 
of 1855 went into effect. Ridgley v. Steamboat Reindeer, 442. 


. Suits instituted in the St. Louis court of common pleas are triable at 


the return term “in all cases in which the parties continued to be 
proceeded against at such term shall have been personally summoned 
for at least fifteen days before the first day of such term;” (R. C. 
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BOATS AND VESSELS—( Continued.) 


1855, p. 1595;) inquiry of damages may be made at the rcturn term 
in a case of judgment of default against a steamboat. Jd. 

8. A complaint against a steamboat, under the boat and vessel act, verified 
as follows: “A. B., attorney for plaintiff, makes oath and says he be- 
lieves the foregoing petition and the matters therein as stated are true. 
A. B., attorney for plaintiff,” is insufficiently verified. Eldridge v. 
Steamboat William Campbell, 595. 


BONA FIDE PURCHASER. 


See VENDoRS AND PurRCHASERS. MortGaGe. CONVEYANCE. 


BOND. 
See GuarDIAN’s Bonp. ADMINISTRATOR’S Bonp. INDEMNIFICATION 
Bonp. 
BORROWER. 


1. To authorize the lender of a chattel to recover its value of the borrower, 
it must appear that it has been lost or destroyed through the negligence 
of the latter or has been converted to his use; there can be no recov- 
ery as for a conversion of the chattel, where the evidence merely shows 
that there was a loan and a failure on the part of the borrower to return 
the thing borrowed; a demand must be shown. Moss v. Clark, 549. 


BREACH OF PROMISE OF MARRIAGE. 


1. A petition, in an action for breach of promise of marriage, alleging that 
about a certain specified date, “ the defendant—in consideration that 
the plaintiff, then being sole and unmarried, at the request of the de- 
fendant, faithfully promised to marry the defendant—did then and 
there undertake and faithfully promise to marry the plaintiff; that, con- 
fiding in the said promise and undertaking of said defendant, plaintiff 
has remained and continued and still is sole and unmarried, and has 
always been and still is ready and willing to marry the defendant; that 
though a reasonable time has elapsed since said promise and undertak- 
ing for the defendant to marry plaintiff, and although requested so to 
do, he has wholly neglected and refused, and still does neglect and 
refuse,” &c., is good after verdict on motion in arrest of judgment. 
Davis vy. Slagle, 600. 

2. Where a defendant, in an action for breach of promise of marriage, at- 
tempts in his answer to justify his noncompliance with his contract by 
charging that the character of the plaintiff for virtue is bad, the fact 
that this imputation is unwarrantably made is a circumstance that 
aggravates the damages; and the jury may take the same into con- 
sideration in estimating the damages. Id. 


CARONDELET. 
See Lanps anp Lanp TITLES. 


CERTIFICATE OF PROOF OF DEEDS. 
See ConvEYAnceE, 8, 
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CERTIORARI. 


1. Quere, when may writs of certiorari issue from the supreme court, and 
what is the proper office and function of such writs? Hannibal §- St. 
St. Joseph Railroad Co. v. Morton, 817. 


CHANCERY PRACTICE. 
See Equity, 5. Pracricr, 52. 


CHARTER. 


See CorPoRATION. CONDEMNATION AND APPROPRIATION TO PUBLIC 
UsEs. 


CHILD. 
See Parent aND CHILD. 


CLERICAL ERROR. 
See Crimes anp PunisHMeEnts, 10. 


COLLISION. 
See Boats anp VESSELS. 


1. If, in a case of collision, both parties are in fault and the fault or negli- 
gence of each contributes to the injuries received, neither party can be 
made to respond to the other. This doctrine does not, however, apply 
to a case in which the fault or negligence of the party seeking a 
recovery contributes only remotely and indirectly to the injury com- 
plained of. Adams v. Wiggins Ferry Co., 95. 

2. If both parties actively contribute to the injury at the time of its com- 
mission, there can be no recovery by either; where, however, the 
fault or negligence of one party is merely passive, as where his wrong 
consists in mooring his boat in a prohibited place at a wharf, he may 
recover for an injury arising from a collision if the other party does 
not exercise ordinary care and prudence. Jd. 


COMITY. 

See Insotvent Laws. 
COMMON. 

See Lanps anp Lanp TITLEs. 


1. Under the act of December 22, 1824, (R. C. 1825, p. 211,) the trustees 
of the town of St. Charles had power to lease the common of the town. 
McDonald v. Schneider, 405. 

2. It is not sufficient to invalidate such a lease that it was executed in 
the name of the trustees of the town and not in the name of “ The in- 
habitants of the town of St. Charles”—the corporate name of the town. 
Id. 

8. Quere, can Carondelet be shown to have title to land as common under 
the statute of limitation? Primm v. Haren, 205. 

4. The United States survey of Carondelet common includes private 
claims ; hence, it would be erroneous to rule that twenty years’ claim 
and user as common, by the inhabitants of Carondelet, of the land em- 
braced in said survey would bar the right of a private claimant who 
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COMMON—( Continued.) 


seeks to recover possession of land embraced in said survey as con- 
firmed to him by act of Congress of June 13, 1812. Id. 

5. The recorder of land titles was not authorized by the act of Congress of 
May 26, 1824, to take proof in relation to the extent and boundaries of 
common confirmed to a village by the act of Congress of June 13, 1812; 
consequently, a certificate of confirmation of common issued by him 
would not be evidence of title thereto. Id. 


COMMON CARRIER. 
See BalLMENT. 


1. Where one of several companies engaged in transporting goods on the 
line of a route between two distant points receives goods from another 
of those companies, and, in accordance with the usual custom in such 
cases and in ignorance of any special contract made with the company 
first receiving the goods, pays the freight. and charges demanded at 
the point where they are so received and transports them to their place 
of destination : Held, there being no arrangement or understanding be- 
tween the companies with reference to “ through” transportation, that 
the company might retain possession of the goods until the consignee 
should pay its own customary charges for transportation, together with 
the freight and charges paid by it on its receipt of the goods, although 
such sum should exceed the amount for which the company that first 
received the goods agreed they should be transported. Wells v. 
Thomas, 17. 

2. Where the rate of freight inserted in a dray ticket is “30 cents per 
hundred” and the clerk of a steamboat signs the same by mistake or 
oversight, and the shipper of the goods at the time he puts the same on 
board for transportation has no knowledge of the mistake, and when 
it is discovered refuses to pay a higher rate of freight and demands his 
goods of the boat, and its officers fail to re-deliver the same, and trans- 
port them to their place of destination, they will not be entitled to 
demand in behalf of the boat more than 30 cents per hundred. Wood 
v. Steamboat Fleetwood, 159. 

8. Where there is a privilege of reshipping reserved in a bill of lading, 
the carrier will be liable for any loss occurring on the boat on which 
the goods are reshipped, if under like circumstances he would have 
been liable had the loss occurred on his own boat. Carr v. Steamboat 
Michigan, 196. 

4. The reservation in a bill of lading of the “ privilege of reshipping” 
confers only the right of transferring the goods shipped to another boat 
or vessel for the purpose of being transported to the port of destina- 
tion; it will not authorize the temporary storing of the goods on a 
wharf-boat at the point of reshipment; nor will the carrier, in order 
to escape liability for the loss of the goods while stored on a wharf- 
boat at Cairo with a view to reshipment to St. Louis, be permitted to 
show that “the usual and customary mode of reshipping was to place 
the cargo on wharf-boats at Cairo, to be taken therefrom by other boats 
bound for St. Louis.” Id. 
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COMMON CARRIER—( Continued.) 


5. 


The liability of warehousemen and forwarding agents is d ifferent from 
that of common carriers; they are responsible only for losses occa- 
sioned by their fault or negligence. Holtzclaw v. Duff, 392. 


6. Where a common carrier engages to carry goods to a certain point, the 


terminus of the road, and there to deliver them on board a steamboat, 
the liability of a common carrier continues only until the arrival of the 
goods at the terminus of the road, and the liability of a warehouseman 
and forwarding agent then commences; if the goods are damaged 
while deposited on the levee awaiting the arrival of a steamboat, the 
owner can recover only for loss occasioned by negligence. Id. 


CONDEMNATION AND APPROPRIATION TO PUBLIC USES. 


i. 


Where, in proceedings instituted in behalf of the Hannibal and St. Jo- 
seph Railroad Company, under its charter, to obtain the condemnation 
and appropriation of land upon which said railroad had been located, 
it was stated, in the report of the viewers appointed to assess the 
damages, that before proceeding to examine the damages they took 
the oath prescribed by the statute, but the oath itself was not set forth ; 
held, it not appearing that any objection was made to the report on this 
ground, that the recital in the report was sufficient to show that the re- 
quired oath had been taken. Hannibal § St. Joseph Railroad Co. v. 
Morton, 317. 


. The supreme court would not in such case quash the proceedings for the 


reason that the record thereof does not show affirmatively that the 
viewers were citizens of the county. Id. 


. The charter of the company not making any provision for bills of ex- 


ceptions in such cases, they could not be taken; if taken, they would 
form no part of the record. Id. 


. The supreme court could not, in such case, quash the proceedings on 


the ground that the damages allowed by the commissioners were inad- 
equate. Id. 


. Private property can not constitutionally be condemned and appropria- 


ted by the legislature to private use. Dickey v. Tennison, 373. 


. The “act to establish a neighborhood road in Washington county, 


approved December 8, 1855, (Sess. Acts, 1855, p. 466,) is unconstitu- 
tional. Id. 


. Proceedings, instituted under an act of the legislature for the condem- 


nation and appropriation of private property, commenced without no- 
tice to the owner thereof, are void. Id. 


CONDITIONAL SALE. 


See MortGacGeE. VENDORS AND PURCHASERS. 


1 


The test by which to determine whether a transaction is a mortgage 
or a conditional sale is this: if the relation of debtor and creditor re- 
mains and a debt still subsists between the parties, it is a mortgage ; if, 
however, there is no debt still subsisting, and the grantor has the priv- 
ilege of refunding if he pleases by a given time and thereby entitling 
himself to a reconveyance, it is a conditional sale. Slowey v. McMur- 
ray, 118, 
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CONDITIONAL SALE—( Continued.) 


2. If the transaction is a conditional sale, the party seeking a reconveyance 
to himself must strictly comply with the conditions imposed upon him. 
8. A. purchased certain real estate in his own name and with his own 
money ; at the date of the purchase he agreed with B. that if B. would 
before a certain specified time pay one-half of the purchase money he 
should be entitled to one-half of the land; held, that A., not paying 
any portion of the purchase money, had no interest, legal or equitable, 
in the land; that the contract of B. with A. was within the statute of 
_ frauds. Clawater v. Tetherow, 241. 
CONDITIONS. 
See AGREEMENT. INSURANCE. 


CONDONATION. 
See Divorce. 


1. After a husband or wife has been wronged in such a manner as would 
warrant a divorce, if he or she voluntarily cohabits with the other par- 
ty, it is a condonation of the offence. Zwyman v. Twyman, 383. 


CONFIRMATIONS. 


See Lanps anp Lanp TITLEs, 
CONSTABLE. 


1. A justice of the peace, under section 21 of the second article of the at- 
tachment act of 1845 (R. C. 1845, p. 151), ordered the sale of a wood- 
boat in the custody of a constable under a writ of attachment issued by 
said justice. Held, that, on a final determination of the attachment 
suit adversely to the plaintiff therein, the defendant would be entitled 
to the entire proceeds of the sale of the boat, and might recover the 
same from the constable, although no order had been made by the jus- 
tice with respect thereto. Snead v. Wegman, 176. 

2. Any sum that might be allowed the constable, under section 45 of the 
second article of the attachment act of 1845, as compensation for his 
trouble and expense in keeping the boat, should be taxed as costs in 
the cause and would fall on the unsuccessful party ; the constable would 
not have a lien on the proceeds of the sale of the boat for the necessary 
expenses of keeping and selling it. Jd. 

8. Only the interest of the defendant in the attachment could be attached 
and sold; hence he alone could sue the constable for the proceeds of 
the sale of the boat. Jd. 

4. Where a constable wrongfully levies an execution upon property ex- 
empt by law from execution, relief can be had, upon his official bond, 
against him and his securities, only by action thereon in the name of 
the state; the 23d and 28th sections of the eighth article of the act 
concerning justices’ courts do not furnish a summary remedy in such 
case. (R.C. 1855, p. 968.) Miller v. Wall, 440. 

CONSTITUTIONAL LAW. 


See Boats anp VESSELS, 38. 
1. It is no infringement of that provision of the constitution giving the 
accused the right in all criminal prosecutions to meet the witnesses 
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CONSTITUTIONAL LAW—( Continued.) 


10. 


11. 


against him face to face to receive in evidence, against the defendant in 
a criminal prosecution, a deposition taken before the committing magis- 
trate in the presence of the accused—the deponent being dead at the 
time of trial. The State v Harman, 120. 


. So long as goods imported into one of the United States from a for- 


eign country remain in the original unbroken package, the importer 
may sell the same, in that form, without first taking out a license from 
the state authorities; a state law requiring him first to take out a li- 
cense would be in conflict with the constitution of the United States. 
The State v. Shapleigh, 344. 


. The act to tax and license merchants, approved December 11, 1855 (R. 


C. 1855, p. 1072), does not, when properly construed, require the im- 
porter of foreign goods to take out a license to authorize him to sell 
the same in the original packages. Jd. 


. Private property can not constitutionally be condemned and appropria- 


ted by the legislature to private use. Dickey v. Tennison, 373. 


. The “act to establish a neighborhood road in Washington county,” ap- 


proved December 8, 1855, (Sess. Acts, 1855, p. 466,) is unconstitu- 
tional. Jd. 


. Proceedings, instituted under an act of the legislature for the condem- 


nation and appropriation of private property, commenced without no- 
tice to the owner thereof, is void. Jd. 


. No state has power, under the constitution of the United: States, in the 


exercise of its taxing power, to discriminate in favor of its own man- 
ufactures and productions and against those of its sister states. Such 
a discriminating tax, whether levied on the goods and manufactures 
of sister states in the original unbroken bale or package in which they 
are brought into the state, or upon the same after they have become 
incorporated into the mass of property of the state, would be uncon- 
stitutional and void. The State v. North g Scott, 464. 


. As a state can not, by a direct tax on the manufactures and productions 


of sister states, discriminate against them, so it can not accomplish 
such a result indirectly by requiring a merchant dealing in such man- 
ufactures to take out a license and pay a tax thereon, while it levies 
no such tax upon merchants dealing in articles of its own manufacture 
and growth. Id. 


. The act to tax and license merchants, approved December 11, 1855, (R. 


C. 1855, p. 1072), so far as the same required merchants dealing in the 
manufactures of sister states to take out licenses from the state author- 
rities and to pay a tax on the same, is unconstitutional and void. 
(Napton, Judge, dissenting.) Id. 

A state law requiring an importer of foreign goods, who sells the same 
in the original unbroken package, to take out a license from the state 
authorities and to pay a tax on the same, would be unconstitutional. 
Id. 

The provision of the constitution of the state of Missouri which de- 
clares that all property subject to taxation shall be taxed in proportion 
to its value does not require that all the property in the state shall be 
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CONSTITUTIONAL LAW—( Continued.) 


taxed, but that when any species of property is selected for taxation 
it shall be taxed in proportion to its value. Id. 

12. That provision of the constitution of the state of Missouri, which re- 
quires all property subject to taxation to be taxed in proportion to its 
value, is applicable only to taxation in its usual, ordinary and received 
sense, to taxation for general state, county, city and town purposes, 
not to local assessments, where the money raised is expended on the 
property taxed. Egyptian Levee Co. v. Hardin, 495. 

18. The act of February 27, 1855, (Sess. Acts, 1855, p. 73; also Adj. Sess. 
1855, p. 28,) authorizing the Egyptian Levee Company, thereby incor- 
porated, for the purpose of reclaiming a certain district from inundation 
by leveeing, ditching and embanking, to levy a tax per acre (not ex- 
ceeding fifty cents) upon the land owners within said district, is consti- 
tutional ; it is not in conflict with that provision of the constitution re- 
quiring that all property subject to taxation shall be taxed in proportion 
to its value. Id. 

CONSTRUCTION. 
See AGREEMENT. INSURANCE. CONVEYANCE. ASSIGNMENT FOR THE 
BENEFIT OF CREDITORS. ~ 
CONVEYANCE. 
See Lanp anp Lanp TitiEs. EvipENce. 

1. The doctrine of presuming conveyances rests mainly upon long and 
uninterrupted possession in the owners of the title in favor of which 
the presumption is indulged ; if this possession be had, not under the 
title in favor of which such a presumption is invoked, but under an- 
other title not shown to be owned by the person so invoking it, a con- 
veyance will not be presumed to supply the defect. Dessaunier v. Mur- 
phy, 48. ; 

2. Where a plaintiff in an action of ejectment bases his right to recover 
upon a title acquired by an adverse possession for twenty years, it is 
not necessary that his possession, or that of those under whom he 
claims, should be connected with the possession of previous occupants 
by instruments in writing; the continuity of the possession may be 
shown by any testimony that is legitimate and pertinent. Menkens v. 
Blumenthal, 198. 

8. A deed conveyed all the interest of the grantor in his father’s estate 
or lands “near St. Louis ;” held, that it might be shown that the father 
possessed land nearer St. Louis, and more appropriately within the de- 
scription of the deed of the son, than that sought to be comprised 
within it. Jd. 

4. Where the possession of land by a party in whose favor it is sought 
to invoke the presumption of a deed is entirely consistent with title in 
another—as where a father (in whose behalf the presumption is invoked 
as against his son and the son’s heirs) is in possession of land during 
the minority of the son, or after the death of the son, at which time the 
law devolved a life interest in the land of the son upon the father— 
such possession will not authorize the presumption of a conveyance. 
Watson v. Bissell, 220. 
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5. Under the general law of the state certified copies of deeds of convey- 


10. 


11. 


12. 


13. 


ance may be received in evidence upon proof that the originals are not 
“within the power” of the party offering such copies —that is, not 
within his control or possession, nor in the possession of his agent, ser- 
vant or bailee. Barton v. Murrain, 235. 


. Where, however, deeds conveying portions of the military bounty land 


in this state are executed in other states of the Union, and acknowledg- 
ed and proved in accordance with the laws and usages of such states 
and not in accordance with the law of this state, certified copies of 
such deeds can be read in evidence only upon proof of the loss or de- 
struction of the original. Id. 


. The loss of such instruments should be presumed if it appear that 


seatch has been made in the proper places and by the proper persons, 
and that they can not be found after due diligence has been used in 
looking for them. Jd. 


. The record of a deed not acknowledged or proved according to the law 


in force at the time such record was made, imparts notice to all persons 
of the contents of such deed. (See R. C. 1855, p. 731; Sess. Acts, 
1847, p. 95.) Allen v. Moss, 354. 


. Under the act of July 3, 1807, (1 Terr. Laws, p. 120, § 45,) a sheriff’s 


deed unacknowledged in court was ineffectual to pass the title to the 
purchaser ; the authority of the sheriff being statutory, it should have 
been strictly pursued. Id. 

Where a deed of conveyance purports to have been executed by mak- 
ing a mark or cross and has been attested in the same manner, the 
27th section of the act of March 25th, 1845, (R. C. 1845, p. 223,) did 
not authorize the granting of a certificate of proof of such a deed. Id. 
Where there is a palpable omission in the description of a deed, it may 
be supplied by construction. Hoffman v. Reihl, 554. 

In the absence of calls for specific objects or other controlling calls, 
the course will control. Jd. 

Where a party’s acts are given in evidence, he may give in evidence, 
in rebuttal, other acts which are a part of, or connected with and ex- 
planatory of, those previously used against him. Blair v. Marks, 579. 


CORPORATION. 


L 


The old Bank of Missouri, having accepted the provisions of the act 
regulating banks and banking institutions, &c. (see Sess. Acts, 1857, 
p. 14) established, as required by the 12th section of the 10th article 
of said act, a branch bank at Palmyra, in Marion county, and furnished 
to it a capital of $62,500. The parent bank appointed all the directors, 
nine in number, there being no private subscription of stock at the 
time. Afterwards, books of subscription were opened at Palmyra, and 
$62,500 in stock were subscribed ; some of these shares were forfeited 
and only $33,660 were paid in on the stock subscribed. The parent 
bank, claiming under these circumstances the right to appoint six out 
of the nine directors, ordered an election for the three remaining direc- 
tors on the 1st of March, 1858. The directors of the branch bank also 
resolved that an election should be held for three directors on said day, 
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and notice was given to that effect. An election was accordingly held 
and a large majority of the stockholders voted for five directors instead 
of three; a small minority voted for three persons as directors. The 
latter were declared duly elected. Held, 1st, that under such circum- 
stances the parent bank was authorized, by the 15th section of the 10th 
chapter of said act above referred to, to appoint six of the directors, 
and that the private stockholders were entitled to appoint no more than 
three ; that the furnishing of capital, within the meaning of said sec- 
tion, is not the subscribing of stock merely, but the payment of the 
same ; 2d, that the election being legally an election for three directors 
only, the votes given for five directors were illegal and were properly 
disregarded, and the three directors voted for were properly declared 
elected. The State, ex rel., v. Thompson, 365. 

2. Under the act of December 22, 1824, (R. C. 1825, p. 211,) the trustees 
of the town of St. Charles had power to lease the common of the town. 
McDonald v. Schneider, 405. 

3. It is not sufficient to invalidate such a lease that it was executed in the 
name of the trustees of the town and not in the name of “ The inhabi- 
tants of the town of St. Charles”—the corporate name of the town. Jd. 

COSTS. 

1. In retaxing the costs in a cause, if the fees are not legally chargeable 
they will be disallowed; if the fee-bill on its face is illegal, it must be 
rejected ; but if the charges are such as may have been legally incur- 
red in the prosecution or defence of the action, the fee-bill will be 
taken to be prima facie correct, and the burden of showing its incorrect- 
ness is on him who objects to it. Zhe State v. McO’Blenis, 508. 

COUNTY COURTS. 


See ADMINISTRATION. PRACTICE, 26. RECOGNIZANCE. 

1. The general appellate jurisdiction that the circuit courts exercise over 
the county courts does not authorize them to try de novo causes appeal- 
ed from the. county courts. Lacy v. Williams, 280. 

. Curators of the estates of minors can not be appointed by the county 
courts of counties in which such children do not reside. Jd. 

3. An appeal will lie to a circuit court from an order of a county court re- 
moving the guardian of an insane person. Hall v. Audrain County 
Court, 329. ‘ 

4. In perfecting such an appeal, an affidavit and appeal bond or recogni- 

zance are not required. Id. 

. A mandamus will lie in such case from the circuit court to the county 
court requiring it to grant an appeal, although a writ of error might 
have been resorted to. Jd. 

COURT. 

See County Courts. EvipeEnce, 5. 
COVENANT. 
See RELEASE. 
1. A covenant not to sue one of several persons jointly liable will not 
discharge the others. Carondelet vy. Desnoyer’s Adm’r, 36. 
41—VOL. XXVII. 
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CREDITORS. 
See Fraup aND FRAUDULENT CONVEYANCES. ASSIGNMENTS FOR THE 
BENEFIT OF CREDITORS. 


CRIMES AND PUNISHMENTS. 
See ConstTiTuTIONAL Law. 


1. J. D. and M. G. were jointly indicted for a felonious assault upon one 
C.H. The indictment charged that they in and upon one C. H. “ felo- 
niously and wilfully did make an assault, with a certain knife of the 
length, &c., which they the said J. D. and M. G. then and there in their 
right hand had and held, with the intent then and there him, the 
said C. H., with the knife aforesaid, wilfully and feloniously to kill, 
against,” &c. Held, that the indictment was sufficient to sustain a con- 
viction thereon. State v. Dalton, 13. 

2. Evidence of character, to be admissible, must be restricted to that 
trait of character in issue. Id. 

3. An indictment, founded on section 1 of the act regulating dram-shops, 
charging that the defendant, on, &c., at, &c., sold intoxicating liquors, 
to-wit, one quart of whisky, ‘‘ without having any license for that pur- 
pose continuing in force during all that time authorizing him so to do,” 
&e., is sufficient ; it sufficiently negatives any legal authority on the 
part of defendant to sell intoxicating liquors. The State v. Gregory, 
231. 

4. An indictment founded on the 86th section of the 8th article of the act 
concerning crimes and punishments (R. C. 1855, p. 631) charging that 
the defendant, on, &c., at, &c., “did then and there unlawfully keep 
open a grocery by then and there permitting persons to enter said gro- 
cery and then and there to drink intoxicating liquors,” is good. The 
State v. Crabtree, 232. 

5. To authorize the conviction of a grocery-keeper on such an indictment, 
it is not sufficient that he permits persons to enter his grocery on Sun- 
day and to drink intoxicating liquors there; it must appear that the 
acts done by him are done for the accommodation of customers and 
in continuation.of the usual business of the week. Id. 

6. If one having a gun in his hands raises it toa level and directs it to- 
wards, but not directly at, another, and threatens to kill him if he ad- 
vances in a certain direction, it will constitute an assault; it is not 
necessary that the gun should be raised to the shoulder. The State v. 
Epperson, 255. 

7. Each act of selling liquor without license is a distinct offence for which 
the party so doing may be prosecuted by a separate indictment or by 
different counts in the same indictment; when the defendant pleads 
that the offence charged against him is the same of which he had been 
previously convicted, the onus is on him to sustain his plea; it is not 
sufficient for him to show that the evidence adduced against him would 
have supported the first indictment because it would have been sus- 
tained by proof of any act of selling within twelve months before the 
finding thereof. The State v. Andrews, 267. 

8. In all cases in which a person arraigned upon an indictment does not 
confess the indictment to be true, a plea of not guilty should be entered, 
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CRIMES AND PUNISHMENTS—( Continued.) 


10. 


11. 


12. 


138. 


14. 


15. 


16. 


17. 


and the same proceedings should be had as if he had formally pleaded 
not guilty to the indictment. (R. C. 1855, p. 1181, 46.) Jd. 


. In the case of a conviction for an offence not capital, an omission to 


enter of record the allocution, or formal address of the judge to the pris- 
oner asking him if he has any thing to say why sentence should not 
be pronounced against him, is not of itself fatal. Zhe State v. Ball, 
324. 

In the entry of the empannelling of a jury, the jury were stated to be 
“twelve good and lawful men,” and their names were given, but the 
same name was inserted twice, making thirteen in all; held, that this 
was merely a clerical error. Jd. 

An affirmative verdict, in response to an ‘llitiiaens for murder in the 
first degree, of “guilty of murder in the second degree, in manner and 
form as charged,” &c., is by implication an acquittal of murder in the 
first degree, and, so long as it stands, it is a bar to any prosecution for 
the higher grade of offence. Id. 

In a capital case, the defendant must be present at the time of the ren- 
dition of the verdict ; and the record must affirmatively show his pre- 
sence. The State v. Cross, 332. 

Drunkenness does not mitigate a crime ; nor can it be taken into consid- 
eration by a jury in determining whether a person committing a hom- 
icide acted thereon wilfully, deliberately and premeditatedly so 48 to 
constitute the crime committed murder in the first degree. (RicHarD- 
son, Judge, dissents from this doctrine, holding that, although a hom- 
icide committed wilfully, deliberately and premeditatedly is in no way 
mitigated or excused by drunkenness, yet, since the quality and grade 
of the offence depend upon the state of mind of the accused at the time 
of the commission of the alleged crime, his drunkenness may be taken 
into consideration by the jury in determining whether the killing was 
done wilfully, deliberately and premeditatedly.) Jd. 

The law presumes the innocence, not the guilt, of an accused person ; 
it is error to instruct a jury that in order to find a verdict of guilty it 
is not necessary that they should be satisfied of the defendant’s guilt to 
the exclusion of a reasonable doubt, but that if they believe from the 
evidence that the defendant is guilty they should so find, although they 
may entertain a reasonable doubt. The State v. Fugate, 535. 

To constitute murder in the first degree, the act of killing must be 
intentional, and done without justifiable cause. The State v. Hicks, 
588. 

Where a homicide is committed under circumstances that leave it in 
doubt whether the act was committed maliciously or from an apprehen- 
sion of real danger, the jury may consider the fact that the deceased was 
of a rash, turbulent and violent disposition in determining whether the 
accused had reasonable cause to apprehend great personal injury to 
himself. Id. 

An indictment, under section 80 of article 8 of the act concerning crimes 
and punishments (R. C. 1855, p. 680), charging that the defendants 
unlawfully did disturb a congregation and assembly of people met for 
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religious worship, by wilfully behaving in a rude and indecent man- 
ner and using profane discourse within the place of worship of said 
congregation, is bad ; the offence should be charged to have been done 
wilfully, maliciously or contemptuously. The State v. Hopper, 599. 


CROP. 
See WILLS AND TESTAMENTS. 


CURATORS. ; 
1. Curators of the estates of minors can not be appointed by the county 
courts of counties in which such children do not reside. Lacy v. Wil- 
liams, 280. 
CUSTOM. 
See Common CarRIER. 


D 


DAMAGES. 


1. To warrant a jury in giving exemplary damages, in an action of tres- 
pass, it is not necessary to show that the defendant was prompted by ill 
will and hostility toward the plaintiff. Goetz v. Ambs, 28. 

@ Ifan injury to the person be committed unintentionally and result sim- 
ply from a want of care, the damages awarded should be compensatory ; 
if it be wilful and intentional, exemplary damages may be allowed. Jd. 

8. Verdicts of juries should not be set aside on the ground that the dam- 
ages allowed are excessive, unless they are so extravagant as to bear 
evident marks of prejudice, passion or corruption. Jd. 

4. Where a person hires a slave for a year and the said slave is wrong- 
fully taken out of his possession during the term of service, the measure 
of damages in a suit against the wrongdoer is the value of the servi- 
ces of the slave during the residue of the term, even though the suit 
should be instituted before the expiration of such term. Moore v. Win- 
ter, 380. 

. If, however, services are rendered by him which are of value to the 
person with whom he contracts and are accepted by such person, an 
obligation is thereby created to pay the reasonable value of such servi- 
ces, not exceeding the contract price, taking into consideration and 
making allowance for any damage resulting from the breach of the con- 
tract. Id. 

6. If a minor enter into a special contract to do certain work, he may 
avoid such contract and may recover a reasonable compensation for the 
work done, the damage resulting from the avoiding of the contract 
being taken into consideration and allowed. Id. 

7. Where an employee, wrongfully discharged before the completion of 
his term of service, brings an action, before the expiration of such 
term, to recover damages for the breach of the contract, it is error to 
rule that the measure of damages is the contract price of his services 
for the whole term. Ream v. Watkins, 516. 
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8. Where in a submission to arbitration the matter in dispute is stated to 
be the “taking of a quantity of timber from the land” of the plaintiffs, 
the arbitrators would not be authorized to assess treble damages. 
Frissell v. Fickes, 557. 

9. Where a defendant, in an action for breach of promise of marriage, at- 
tempts in his answer to justify his noncompliance with his contract by 
charging that the character of the plaintiff for virtue is. bad, the fact 
that this imputation is unwarrantably made is a circumstance that 
aggravates the damages; and the jury may take the same into con- 
sideration in estimating the damages. Davis v. Slagle, 600. 

DEDICATION TO THE PUBLIC. 

1. A clear intention to dedicate is necessary to constitute a dedication of 
land to the public. Missouri Blind Institute v. How, 211. 

2. To authorize the presumption of an intention to dedicate land to the 
public as a street, there must be either an acquiescence by the owner for 
twenty years in the free use and enjoyment of such land as a public 
street, or such clear, unequivocal and decisive acts as will amount to an 
explicit manifestation of his will to make a permanent abandonment 
and dedication thereof to the public. Id. 

3. When user alone, disconnected with any act of the owner showing an 
intention to dedicate, is relied on as evidence of a dedication of a right 
of way to the public, it must continue the length of time necessary to 
bar an action to recover the possession of land; the same length of 
time of nonuser would, it would seem, be necessary to raise a pre- 
sumption of abandonment by the public. State v. Young, 259. 


DEED. 

See ConVEYANCE. 
DEMAND. 

See BarLMEnrT. 
DEPOSITION. 


1. Where a party to a suit, through no negligence on his part, but through 
reliance upon the promises of a notary before whom a deposition is 
being taken, and of the opposing counsel, is prevented from cross-exam- 
ining the witness, the deposition should be suppressed. Dannefelser v. 
Weigel, 45. 

DESCENTS AND DISTRIBUTIONS. 

1. On'the death of a husband without children, the increase of a female 
slave, that came to the husband in right of the marriage, remaining 
undisposed of at his death, passed, under the dower act of 1845 (R. 
C. 1845, p. 430, § 3), with the mother to the widow. Herndon v. Hern- 
don’s Adm’r, 421. 

DEVISE. 

See WiLLs anp TESTAMENTS. 
DIRECTORS. 

See CorporaTIon, 1. ELEction. 








626 


INDEX. 


DISCHARGE. 
See Inso_vent Laws. 
DISSEIZIN. 
See Forcrs_tE Entry AnD DETAINER, 38. 
DISTURBANCE OF PUBLIC WORSHIP. 
See CriMES AND PUNISHMENTS. 
DIVORCE. 
See MarRIaGE. 
1. After a husband or wife has been wronged in such a manner as would 


warrant a divorce, if he or she voluntarily cohabits with the other par- 
ty, it is a condonation of the offence. Twyman v. Twyman, 383. 


2. The admissions of a party to a proceeding for divorce are evidence 


against him, but alone they are not sufficient to warrant a decree; they 
must be supported by other evidence. Id. 


DOMICIL. 
1. Generally, the domicil of the parent is the domicil of the minor child. 


Lacy v. Williams, 280. 


DOWER. 
1. On the death of a husband without children, the increase of a female 


slave, that came to the husband in right of the marriage, remaining 
undisposed of at his death, passed, under the dower act of 1845 (R. C. 
1845, p. 430, § 3), with the mother to the widow. Herndon v. Herndon’s 
Adm’r, 421. 


DRAY TICKET. 
See Common CaRRIER. 


DRUNKENNESS. 
1. Drunkenness does not mitigate a crime; nor can it be taken into con- 


sideration by a jury in determining whether a person committing a 
homicide acted thereon wilfully, deliberately and premeditatedly so as 
to constitute the crime committed murder in the first degree. (Ricu- 
ARDSON, Judge, dissents from this doctrine, holding that, although a 
homicide committed wilfully, deliberately and premeditatedly is in no 
way mitigated or excused by drunkenness, yet, since the quality and 
grade of the offence depend upon the state of mind of the accused at the 
time of the commission of the alleged crime, his drunkenness may be 
taken into consideration by the jury in determining whether the killing 
was done wilfully, deliberately and premeditatedly.) The State v. 
Cross, 532. 


K 


EASEMENT. 
1. A clear intention to dedicate is necessary to constitute a dedication of 


land to the public. Missouri Blind Institute v. How, 211. 


2. To authorize the presumption of an intention to dedicate land to the 


public as a street, there must be either an acquiescence by the owner 
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EASEMENT—( Continued. ) 
for twenty years in the free use and enjoyment of such land as a pub- 
lic street, or such clear, unequivocal and decisive acts as will amount 
to an explicit manifestation of his will to make a permanent abandon- 
ment and dedication thereof to the public. Jd. 


EJECTMENT. 
See Lim1TaTION. 

1. Where a plaintiff in an action of ejectment bases his right to recover 
upon a title acquired by an adverse possession for twenty years, it is 
not necessary that his possession, or that of those under whom he 
claims, should be connected with the possession of previous occupants 
by instruments in writing; the continuity of the possession may be 
shown by any testimony that is legitimate and pertinent. Menkens v. 
Blumenthal, 198. 

2. Where, in an action of ejectment, the person from or through whom 
the defendant claims title to the premises has, on motion of the defen- 
dant, been made a co-defendant, the plaintiff is not entitled to dismiss 
the suit as to such co-defendant. Hayden v. Stewart, 286. 

8. Under the practice act of 1849 an equitable defence might be made to 
an action of ejectment. Jd. 

4. In an action of unlawful detainer the merits of the title can in nowise 
be inquired into ; it is immaterial whether the intruder is a naked tres- 
passer or enters under a paramount title ; the purchaser at a sheriff’s 
sale under an execution is put to his ejectment if the defendant refuse 
to yield possession. Spalding v. Mayhall, 377. 

5. In order that a defendant may defeat a recovery in an action of eject- 
ment by showing an outstanding title in a third person, such outstand- 
ing title so set up must be a present, subsisting and operative title, 
such an one as the owner thereof could recover on if_he were asserting 
it in an action. McDonald y. Schneider, 405. 

6. Possession of land is presumed to be in the true owner. Being presumed 
to be in the possession of the whole, another entering upon him, whether 
under color of title or not, can acquire title as against him, under the 
statute of limitations, only to such portion as is actually occupied by 
him for twenty years adversely to the true owner; he is confined to 
his actual adverse possession, and the burden is on him to show such 
actual adverse possession and its extent. Id. 

7. Actual possession of part of a tract of land under claim and color of 

, title to the whole is constructive possession of the whole as against all 
persons not having title; as against such person in possession of part, 
the constructive possession of the residue would be in the true owner. 
Griffith v. Schwenderman, 412. 

8. Possession of a parcel that has been occupied for twenty years can not 
be connected with the possession for a shorter period of another tract 
so as to bring the latter within the operation of the statute of limita- 
tions. Jd. 


ELECTION. 
1. The old Bank of Missouri, having accepted the provisions of the act 
regulating banks and banking institutions, &c. (see Sess. Acts, 1857, 
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p- 14) established, as required by the 12th section of the 10th article 
of said act, a branch bank at Palmyra, in Marion county, and furnished 
to it a capital of $62,500. The parent bank appointed all the directors, 
nine in number, there being no private subscription of stock at the 
time. Afterwards, books of subscription were opened at Palmyra, and 
$62,500 in stock were subscribed ; some of these shares were forfeited 
and only $38,660 were paid in on the stock subscribed. The parent 
bank, claiming under these circumstances the right to appoint six out 
of the nine directors, ordered an election for the three remaining direc- 
tors on the Ist of March, 1858. The directors of the branch bank also 
resolved that an election should be held for three directors on said day, 
and notice was given to that effect. An election was accordingly held 
and a large majority of the stockholders voted for five directors instead 
of three ; a small minority voted for three persons as directors. The 
latter were declared duly elected. Held, 1st, that under such circum- 
stance the parent bank was authorized, by the 15th section of the 10th 
chapter of said act above referred to, to appoint six of the directors, 
and that the private stockholders were entitled to appoint no more than 
three ; that the furnishing of capital, within the meaning of said sec- 
tion, is not the subscribing of stock merely, but the payment of the 
same ; 2d, that the election being legally an election for three directors 
only, the votes given for five directors were illegal and were properly 
disregarded, and the three directors voted for were properly declared 
elected. The State, ex rel., v. Thompson, 365. 


EMINENT DOMAIN. 
See CoNDEMNATION AND APPROPRIATION TO PuBiic UsEs. 


ESTOPPEL. 


1. A division line mistakenly located and agreed upon by adjoining pro- 
prietors will not be held binding and conclusive upon them if no in 
justice be done by disregarding it. Menkens v. Blumenthal, 198. 


EQUITY. 
See InsuncTion. Mistake. Morteace, lI, 2. 


1. An agreement to refer a matter in dispute to arbitrators can not be 
specifically enforced. King v. Howard, 21. 

2. A. purchased certain leasehold premises with a saw-mill thereon, which 
were subject at the time of his purchase to a deed of trust made to 
secure certain promissory notes. A., at the time of his purchase, had 
notice of the existence of this deed and supposed it to be a valid encum- 
brance upon the property. In point of fact the notes and deed of trust 
were procured by fraud. After A.’s purchase the trustee under the deed 
of trust advertised the premises for sale and proceeded to sell the same, 
and at the sale the premises were struck off to one K. as the highest 
bidder. K. acted as the agent of A. and made the purchase for his 
benefit. Both A. and K. acted in ignorance of the fraud in procuring 
the notes and deed of trust. The trustee refused to execute a deed to 
K. and re-advertised the premises for sale under the deed of trust. K., 
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EQUITY—( Continued.) 


acting for the benefit of A. and with a bond of indemnity from him, 
procured a temporary injunction enjoining the sale, A. becoming his 
surety on his injunction bond. This injunction was afterwards dis- 
solved. In the meantime the saw-mill had burned down during the 
pendency of the injunction proceedings and previous to the dissolution 
of the injunction. The damages awarded to the defendants on the dis- 
solution of the injunction were the full amount of the notes, with inter- 
est, &c.; which were paid by A. to the person who had originally pro- 
cured by fraud the execution of the notes and deed of trust. Until 
after the termination of the injunction proceedings A. supposed that 
the deed of trust was.a valid encumbrance. Held, that A., not being 
the party defrauded, was not entitled to recover back the amount so 
paid by him. Magwire v. Hall’s Adm’r, 146. 

3. A sheriff’s deed must be under seal; if not sealed, a court of equity 
can not aid its imperfect execution; nor should a court presume such a 
deed to be sealed against the express admission, in an answer, of the 
party invoking such a presumption, that the sheriff omitted by mistake 
to seal the deed. Moreau v. Branham, 351. 

4. Where there has been a part performance of a parol contract for the 
purchase of land, and the vendor puts it out of his power to specifically 
perform his contract by selling the land to a bona fide purchaser with- 
out notice, although there would be no remedy by action at law for 
damages inasmuch as the contract is by parol, equity will entertain 
jurisdiction of a bill for compensation. Lee v. Howe, 521. 

5. By the rules of chancery practice in force prior to the passage of the 
practice act of 1848, bills of exceptions were as necessary as in com- 
mon law suits. Madden’s Heirs v. Madden’s Adm’r, 544. 

6. Whether an administrator shall be charged with interest on money in 
his hands belonging to his intestate’s estate is to be determined by the 
circumstances of each case; he is not to be so charged as a matter of 
course. Id. 

EVIDENCE. 

See Lanps anp Lanp TitTtkEs, 2, 3. Limitation, 8. ADMINISTRA- 
TION, PriviLEGED ComMuNICATIONS. MorTGAGE. CRIMES AND 
PUNISHMENTS. PartTITION, 7. CONVEYANCE, 38, 8, 9, 10. 

1. Evidence of character, to be admissible, must be restricted to that trait 
of character in issue. State v. Dalton, 18. 

2. The fact that »a defendant is present in court, during the trial of the 
cause in obedience to a subpena, ready to testify when called, will not 
render it improper to receive in evidence a deposition of said defendant 
taken in another cause in which he was a party ; though not admissible 
as a deposition, it may, being signed by him, be received as a written 
admission. Charleson v. Hunt, 34. 

8. The doctrine of presuming conveyances rests mainly upon long and 
uninterrupted possession in the owners of the title in favor of which 
the presumption is indulged ; if this possession be had, not under the 
title in favor of which such a presumption is invoked, but under an- 
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EVIDENCE—( Continued. ) 


10. 


11. 


12. 


18. 


other title not shown to be owned by the person so invoking it, a con- 
veyance will not be presumed to supply the defect. Dessaunier v. Mur- 


phy, 48. 


. It is no infringement of that provision of the constitution giving the 


accused the right in all criminal prosecutions to meet the witnesses 
against him face to face, to receive in evidence, against the defendant in 
a criminal prosecution, a deposition taken before the committing magis- 
trate in the presence of the accused—the deponent being dead at the 
time of trial. The State vy Harman, 120. 


. It is the province of the court to construe written instruments ; where, 


however, they are adduced as containing evidence of facts, the jury 
ave authorized to draw such inferences from them as they may deem 
warranted. Primm v. Haren, 205. 


. The recorder of land titles was not authorized by the act of Congress of 


May 26, 1824, to take proof in relation to the extent and boundaries of 
common confirmed toa village by the act of Congress of June 13, 1812 ; 
consequently, a certificate of confirmation of common issued by him 
would not be evidence of title thereto. Id. 


- Where the possession of land by a party in whose favor it is sought 


to invoke the presumption of a deed is entirely consistent with title in 
another—as where a father (in whose behalf the presumption is invoked 
as against his son and the son’s heirs) is in possession of land during 
the minority of the son, or after the death of the son, at which time the 
law devolved a life interest in the land of the son upon the father— 
such possession will not authorize the presumption of a conveyance. 
Watson v. Bissell, 220. 


. Declarations of a person in possession of land as a life tenant can not be 


received in evidence to elevate his life estate into an estate in fee. Jd. 


. An exemplification of a patent certified by the Commissioner of the 


General Land Office, may be received in evidence without proof of the 
loss of the original patent. Barton v. Murrain, 235. 

Under the general law of the state certified copies of deeds of convey- 
ance may be received in evidence upon, proof that the originals are not 
“within the power” of the party offering such copies—that is, not 
within his control or possession, nor in the possession of his agent, ser- 
vant or bailee. Jd. 

Where, however, deeds conveying portions of the military bounty land 
in this state are executed in other states of the Union, and acknowledg- 


ed and proved in accordance with the laws and usages of such states ~ 


and not in accordance with the law of this state, certified copies of 
such deeds can be read in evidence only upon proof of the loss or de- 
struction of the original. Id. 

The loss of such instruments should be presumed if it appear that 
search has been made in the proper places and by the proper persons, 
and that they can not be found after due diligence has been used in 
looking for them. Jd. 

The official character of school trustees may be proved by their acts 


and conduct as such; the oaths of office filed by them with the clerks ' 
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a ae 





INDEX. 631 


EVIDENCE—( Continued.) 


14. 


16. 


16. 


17. 


18. 


19. 


21. 


24. 


25. 


of the county courts and their official bonds are competent evidence to 
prove such official character. Eads v. Wooldridge, 251. 

In an action for a malicious prosecution, in which it was alleged by 
the plaintiff that the defendants appeared before the grand jury and, 
without probable cause, &c., caused plaintiff to be indicted for perjury, 
no grand juror can be permitted to testify and disclose the name of any 
witness who appeared before said jury. Beam v. Link, 261. 

Where a suit is commenced by attachment on a promissory note and 
a person interpleads claiming the property attached as trustee for the 
wife of the defendant in the attachment, by virtue of a deed executed 
and recorded two years before the date of the note sued on, the plain- 
tiff may show that the note sued on was given for a debt that existed 
before the execution of said deed. Blue v. Penneston, 272. 

The acts of the grantor (the father of the cestui que trust in said deed) 
and her husband. (the defendant in the attachment suit) in selling cere 
tain of the slaves embraced in said deed, are competent evidence as 
bearing upon the question of fraud in its execution. Jd. 

In an action on a warranty of soundness of a negro slave, the declara- 
tions of such slave with respect to her symptoms, made by her when 
sick, are competent evidence as bearing upon the question of unsound- 
ness. Wadlow v. Perryman’s Adm’r, 279. 

Where a document is admissible in evidence for any purpose, it should 
not be excluded; it devolves on the opposite party to call on the court 
to state and explain to the jury how far and for what purposes it is 
evidence. Allen v. Moss, 354. 

The admissions of a party to a proceeding for divorce are evidence 
against him, but alone they are not sufficient to warrant a decree; they 
must be supported by other evidence. Zwyman v. Twyman, 383. 


. Interest in the event of a suit does not render the person so interested 


an incompetent witness. Sawyer v. Mitchell, 510. 

The fact that a person introduced as a witness had, before the com- 
mencement of the suit, received an order from the plaintiff for sum 
sued for, the order not being accepted in discharge of the debt due him 
from the plaintiff, and that he was authorized to bring suit for the plain- 
tiff, does not disqualify him as a witness in behalf of the plaintiff; the 
suit is not prosecuted for his immediate benefit. Jd. 


. The relation of maker and endorser of a promissory note so far con- 


tinues, after the recovery of judgments against them at the suit of an 
endorsee, that an agreement with the maker to stay execution as to 
him for a specified period will operate a discharge of the endorser, 
and entitle him to a perpetual stay of execution. Smith v. Price, 505. 


. If relevant testimony with respect to an alleged written contract be 


introduced by either party to a suit, the other party is entitled to have 
said contract read in evidence. Newman v. Mays, 520. 

Where there is any testimony which tends to support any of the issues 
in a cause, it is error to instruct the jury that there is no evidence be- 
fore them. Yates v. Brackenridge, 531. 

The admissions or declarations of one partner are competent evidence 
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EVIDENCE—( Continued.) 
against the other partners ; if made after the dissolution of the partner- 
ship they are not competent evidence. American Jron Mountain Co. v. 
Evans, 552. 

26. A., a blacksmith, sued B.’s administrator to recover a blacksmithing 
account of five years’ standing, amounting altogether during that time 
to $183.25, the balance claimed after allowing credits being $97.25. 
Held, 1st, that in order to account for the non-production of the plain- 
tiff’s books, it might be shown that the books were kept by the plaintiff 
himself; 2d, that, some of the particular items charged being proved, 
it was competent for the plaintiff to show, in support of his general 
account, that B. had all his blacksmithing done at plaintiff’s shop; 
that B.’s farm was of a particular extent, and that he had thereon a 
particular number of horses and wagons, and testimony of a like char- 
acter. Fath v. Meyers’ Adm’r, 568. 

27. Where a party’s acts are given in evidence, he may give in evidence, 
in rebuttal, other acts which are a part of, or connected with and ex- 
planatory of, those previously used against him. Blair v. Marks, 579. 

28. Where a homicide is committed uncer circumstances that leave it in 
doubt whether the act was committed maliciously or from an appre- 
hension of real danger, the jury may consider the fact that the deceased 
was of rash, turbulent and violent disposition in determining whether 
the accused had reasonable cause to apprehend great personal injury to 
himself. State v. Hicks, 588. 


EXECUTION. 
See Justices’ Courts, 4, 5. Snerirr’s Sates. Huspanp & WIFE. 

1. An execution issued by a justice of the peace can not regularly be re- 
turned before the return day thereof; should it be returned nulla bona 
by the constable, and a transcript of the judgment of the justice be 
filed in the office of the clerk of the circuit court, and an execution be 
issued by said clerk upon said certified judgment before the return day 
of the execution issued by the justice, the circuit court should quash 
such execution. Dillon v. Rash, 243. 

2. Every execution must be founded on a legal judgment. Bain v. Cush- 
man, 298. : 

3. Where a constable wrongfully levies an execution upon property ex- 
empt by law from execution, relief can be had, upon his official bond, 
against him and his securities, only by action thereon in the name of 
the state; the 23d and 28th sections of the eighth article of the act 
concerning justices’ courts do not furnish a summary remedy in such 
case. (R.C. 1855, p. 968.) Miller v. Wall, 440. 

4. Where a father, being in failing circumstances, purchases land and 
causes the title to be vested in a third person in trust for his own chil- 
dren with a view to defraud his creditors, there will be a resulting 
trust to himself for the benefit of his creditors ; this interest may be 
seized and sold on execution under a judgment against him in favor of 
one of ‘those creditors. Herrington v. Herrington, 560. 


EXEMPTION FROM LEVY. x 
See Husspanp AND WIFE. 
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FACTOR. 
See PRINCIPAL AND AGENT. 


FEES. 
See Suenirr’s Sares, 3, 4. Costs. 


FINDING OF FACTS. 
See Practice. 


FIXTURES. 
1. A bathing tub and lead water pipes fastened to the walls and floor of 


a building by nailing are fixtures as between a vendor and vendee. 
Cohen v. Kyler, 122. 


2. It is a mixed question of law and fact whether particular things are 


fixtures or not; juries should be guided to an intelligent determination 
of the question by an explanation of the legal meaning of the term. 
Grand Lodge v. Knox, 315. 


FORCIBLE ENTRY AND DETAINER. 
1. 


5 


An action of unlawful detainer can not be maintained in the name of 
one person to the use of another; it can only be maintained by the 
person or persons entitled to the possession of the premises in contro- 
versy. Ferguson v. Ham, 249. 


. In an action of forcible entry and detainer, in case of a verdict for the 


complainant, the jury may assess damages for all waste and injury 
committed upon the premises as well as for all rents and profits of the 
same up to the time of the rendition of the verdict. Eads y. Wool- 
dridge, 251. ; 


. The term disseizin, as used in the third section of the act concerning 


forcible entry and detainer (R. C. 1855, p. 787); has not a technical 
meaning ; it applies to any entry, which is wrongful and without force, 
upon the actual possession of another. Spalding v. Mayhall, 377. 


. In an action of unlawful detainer the merits of the title can in nowise be 


inquired into; it is immaterial whether the intruder is a naked tres- 
passer or enters under a paramount title ; the purchaser at a sheriff’s 
sale under an execution is put to his ejectment if the defendant refuse 
to yield possession. Jd. 

Where a wrongful entry has been made upon premises in the possession 
of a tenant, he and not his landlord is the proper person to institute and 
maintain an action of forcible entry and detainer. Burns v. Patrick, 
434. 


. In an action of forcible entry and detainer the jury returned the follow- 


ing verdict: ‘“‘ We, the jury, find the defendants guilty in manner and 
form as charged in plaintiffs’ complaint ; and that they took possession 
of the premises the 15th of November, 1854; and that they have and 
recover of and from the defendants damages at the rate of $2.16} per 
month for the unlawful detention of said premises.” Held, that this 
verdict, though informal, was sufficient to authorize thereon a judg- 
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FORCIBLE ENTRY AND DETAINER—( Continued.) 


ment for restitution of the premises, and for an amount as damages 
equal to double the gross amount of the rents and profits at the rate of 
$2.164 per month up to the time of trial. Gibson v. Lewis, 532. 


FRAUD AND FRAUDULENT CONVEYANCES. 
See PrincipaL AND AGENT, 3. Equity. 


1. A. purchased certain leasehold premises with a saw-mill thereon, which 
were subject at the time of his purchase to a deed of trust made to se- 
cure certain promissory notes. A., at the time of his purchase, had 
notice of the existence of this deed and supposed it to be a valid en- 
cumbrance upon the property. In point of fact the notes and deed of 
trust were procured by fraud. After A.’s purchase the trustee under 
the deed of trust advertised the premises for sale and proceeded to sell 
the same, and at the sale the premises were struck off to one K. as the 
highest bidder. K. acted as the agent of A. and made the purchase for 
his benefit. Both A. and K. acted in ignorance of the fraud in procur- 
ing the notes and deed of trust. The trustee refused to execute a deed 
to K. and re-advertised the premises for sale under the deed of trust. 
K., acting for the benefit of A. and with a bond of indemnity from him, 
procured a temporary injunction enjoining the sale, A. becoming his 
surety on his injunction bond. This injunction was afterwards dis- 
solved. In the meantime the saw-mill had burned down during the 
pendency of the injunction proceedings and previous to the dissolution 
of the injunction. The damages awarded to the defendants on the dis- 
solution of the injunction were the full amount of the notes, with inter- 
est, &c, ; which were paid by A. to the person who had originally pro- 
cured by fraud the execution of the notes and deed of trust. Until 
after the termination of the injunction proceedings A. supposed that 
the deed of trust was a valid encumbrance. Held, that A., not being 
the party defrauded, was not entitled to recover back the amount so 
paid by him. Magwire v. Hall’s Adm’r, 146. 

2. Whenever it appears from the face of an assignment of a stock of goods 
to a trustee for the benefit of certain designated creditors that it is 
the intent of the parties thereto that the grantor shall be allowed to 
remain in possession of the property assigned and to dispose of the 
same in the usual course of business until default, such deed of as- 
signment should be held to be a conveyance in trust to the use of the 
grantor within the first section of the act concerning fraudulent convey- 
ances, and consequently void as against creditors. Stanley v. Bunce, 
269. 

3. It is not necessary that the deed of assignment should expressly pro- 
vide that the grantor should remain in possession and continue to dis- 
pose of the goods in the usual course of business; it is sufficient to 
avoid the assignment that such appears, from a consideration of the 
whole instrument, to be the intent of the parties. Jd. 

4. Where a suit is commenced by attachment on a promissory note and a 
person interpleads claiming the property attached as trustee for the 
wife of the defendant in the attachment, by virtue of a deed executed 
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FRAUD AND FRAUDULENT CONVEYANCES—( Continued.) 


and recorded two years before the date of the note sued on, the plaintiff 
may show that the note sued on was given for a debt that existed be- 
fore the execution of said deed. Blue v. Penneston, 272. 

5. The acts of the grantor (the father of the cestui que trust in said deed) and 
her husband (the defendant in the attachment suit) in selling certain of 
the slaves embraced in said deed, are competent evidence as bearing 
upon the question of fraud in its execution. Jd. 

6. An equitable proceeding to set aside allowances of a probate court in 
favor of a guardian can only be sustained by proof that the allowances 
were fraudulently procured by such guardian. Mitchell v. Williams, 
399. 

7. Fraud in the consideration of a negotiable promissory note is no de- 
fence to an action thereon by an endorsee to whom the same was en- 
dorsed before maturity without notice. Jaccard v. Shands, 440. 

8. Where a vendor knows the existence of a latent defect in an article sold 
by him, and sells the same for a sound price without disclosing the de- 
fect to the vendee, he is guilty of a fraud; such fraud may be set up 
as a defence to an action founded on a note given for the price of the 
article sold; it is not necessary that there should be any express war- 
ranty or representation as to the quality of the article sold. Barron v. 
Alexander, 530. 

9. Where a father, being in failing circumstances, purchases land and 
causes the title to be vested in a third person in trust for his own chil- 
dren with a view to defraud his creditors, there will be a resulting trust 
to himself for the benefit of his creditors; this interest may be seized 
and sold on execution under a judgment against him in favor of one or 
those creditors. Herrington y. Herrington, 560. 


G 


GARNISHEE. 

See ATTACHMENT. 
GENERAL ASSEMBLY. 

See ConstitutTionaL Law. TaxinG Power. 
GROCERY-KEEPER. 

See CrIiMES AND PUNISHMENTS. 
GROWING CROP. 

See WILLS AND TESTAMENTS. 
GUARANTY. 

1. A statement, in a letter to a party sought to be retained as clerk of a 
boat then building, that the boat was expected out at a specified time, 
can not be construed into a guaranty or engagement that she would be 
out at the time named. (Johnson v. McCune, 21 Mo. 211, affirmed.) 
Johnson’s Adm’r v. McCune, 171. 

GUARDIAN. 

1. If a person, assumig to act as a guardian for another without any legal 

authority so to do, should receive moneys to be appropriated to the 
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GUARDIAN—( Continued.) 


latter’s benefit, the statute of limitations would commence to run imme- 
diately, unless the existence of a disability should prevent it. Johnson 
v. Smith’s Adm’r, 591. 
GUARDIAN’S BOND. 

1. An action on a guardian’s bond must be brought in the name of the 
state. Mitchell v. Williams, 399. 

2. In an action on a guardian’s bond the settlements and allowances of 
the guardian in the probate court are conclusive upon the ward. Id. 

8. An equitable proceeding to set aside allowances of a probate court in 
favor of a guardian can only be sustained by proof that the allowances 
were fraudulently procured by such guardian. Jd. 


-- 


H 


HANNIBAL AND ST. JOSEPH RAILROAD COMPANY. 
See CoNDEMNATION AND APPROPRIATION TO PuBLic USEs. 
HIGHWAYS. 
See Roaps anp Higuways. 


HUNT’S MINUTES. 
See Lanps AND Lanp TITLEs. 


HUSBAND AND WIFE. 


1. Debts contracted by a husband after property has come into the posses- 
sion of his wife by descent, &c., may be enforced against that property. 
It is not exempted from execution by the act of March 5, 1849. (Sess. 
Acts, 1849, p. 67.) Barbee vy. Wimer, 140. 

2. On the death of a husband without children, the increase of a female 
slave, that came to the husband in right of the marriage, remaining un- 
disposed of at his death, passed, under the dower act of 1845 (R. C. 


1845, p. 480, § 3), with the mother to the widow. Herndon v. Hern- 
don’s Adm’r, 421. 


IMPORTER. 

See ConstiTuTIONAL Law. 
INCORPORATION. 

See CorPoraTION. 


INDEMNIFICATION BOND. 


1. The only objection that can be entertained by the court—under the sev- 
enth section of the local act of March 3, 1853, concerning the duties of 
sheriff and marshal in the county of St. Louis, (Sess. Acts, 1855, p. 
464)—to an indemnification bond demanded by the sheriff under said 
act is in relation to the sufficiency of the security ; it can not be ob- 
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INDEMNIFICATION BOND—( Continued.) 
jected that the penalty of the bond is insufficient. Cochran v. God- 
dard, 500. 
2. The action of the court under the 8th section is not conclusive on the 
claimant as to any other valid objection to the bond. Jd. 


INDICTMENT. 
See CriMES AND PUNISHMENTS. 
INFANCY. 
See Curator. Partition. Parent AND CHILD. 


1. Infants may be made parties plaintiff in statutory proceedings for parti- 
tion. (Johnson v. Noble, 24 Mo. 252, overruled.) Thornton v.. Thorn- 
ton, 302. 

. Infants can not appear by attorney ; they may appear by guardian. Jd. 

8. Generally, the domicil, of the parent is the domicil of the minor child. 

Lacy v. Williams, 280. 

4. A statement, in a letter to a party sought to be retained as clerk of a 
boat then building, that the boat was expected out at a specified time, 
can not be construed into a guaranty or engagement tliat she would be 
out at the time named. (Johnson v. McCune, 21 Mo. 211, affirmed.) 
Johnson’s Adm’r v. McCune, 171. 

. Leases to infants are not absolutely void; they are only voidable. 
Griffith v. Schwenderman, 412. 

INJUNCTION. 

See Equity. 

1. L., being indebted to D., E. and F., assigned to D. in trust to secure said 
D., E. and F. certain promissory notes executed by O. & R. One J. re- 
covered a judgment against L. Afterwards said L., D., E., F., O. & 
R. entered into an arrangement, by which, upon the allowance of cer- 
tain credits upon said notes, O. conveyed a certain lot of ground to L., 
and L. at the same time conveyed the same in trust to secure D., E. 
and F. The sum bid by D. at this sale was less than the amount of 
the indebtedness, to secure which the deed of trust was given. The 
land was sold under this deed of trust, and D. became the purchaser. 
J. caused an execution to be issued upon his judgment against L. 
and to be levied upon L.’s interest in said lot. Held, that L. had no 
interest in the lot upon which J.’s judgment might operate as a lien; 
that consequently no title would pass to a purchaser at a sheriff’s sale 
under said execution; that an injunction would not lie to restrain a 
sheriff’s sale thereunder. Drake v. Jones, 428. 

2. Sheriff’s sales can not be enjoined on the ground that they will pass no 
title and may cast a cloud on the title of the true owner. Jd. 

INSOLVENT LAWS. 

1. A., a citizen of and residing in the state of Missouri, sold goods to B., 
who also at the time of the sale resided in said state ; B. gave his note 
to A. for the indebtedness thus incurred; B. afterwards went to and 
became a citizen of California; A. transmitted said note to one C., an 
attorney at law in California, for collection; C., deeming it for the 
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INSOLVENT LAWS—( Continued.) 


interest of A., surrendered said note to B., and received in renewal 
thereof another note from B.; this note was made payable to the order 
of “C., attorney of A.;” while this note remained in the hands of C., 
B. obtained a discharge therefrom under the insolvent law of Califor- 
nia; C. afterwards endorsed the note to A. in Missouri, who commen- 
ced a suit thereon against B. Held, that the discharge under the in- 
solvent law of California could not be regarded as a valid discharge 
by the law of this state. Crow v. Coons, 512. 


INSTRUCTIONS. 
See Practice. Jury. 


INSURANCE. 


1. Among the printed clauses of a fire policy on merchandise were the fol- 
lowing: “If there shall be deposited, kept or stored therein any of 
the articles, goods or merchandise in the same terms and conditions 
denominated ‘hazardous,’ or ‘extra hazardous,’ or included in the 
memorandum. of ‘special’ rates, except as herein specially provided for, 
or hereafter agreed to by this corporation in writing, to be added to or 
endorsed upon this policy, then and from thenceforth so long as the 
same shall be so appropriated, applied or used, these presents shall 
cease and be of no force and effect.” ‘“ And it is conditioned that no 
greater amount than twenty-five pounds of gunpowder shall at any 
time be placed in the building described in this policy—said powder to 
be kept in tin or other metallic canisters.” Among the articles enume- 
rated in the memorandum of “ special” rates was gunpowder. There 
were no other provisions with respect to the keeping of gunpowder. 
Held, that the assured might keep on hand a quantity of powder less 
than twenty-five pounds in tin or other metallic canisters. Bowman v. 
Pacific Insurance Co. 152. 

2. The deposit of a policy of insurance with a creditor of the assured as 
a security for the debt gives such creditor a lien upon the proceeds of 
the policy, a lien binding upon the assured, the insurer, and upon all 
who, with notice of such lien, take an interest in the policy from the 
assured. Ellis vy. Kreutzinger, 311. 

8. The clause in a policy which prohibits an assignment of the policy with- 
out the consent in writing of the insurance company, does not apply to 
a deposit of the policy by way of pledge. Jd. 

INTEREST. 
See WITNEss. 

8. Whether an administrator shall be charged with interest on money in 
his hands belonging to his intestate’s estate is to be determined by the 


circumstances of each case; he is not to be so charged as a matter of 
course. Madden’s heirs vy. Madden’s Adm’r, 544. 
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JUDGMENT. 
See Res Apyupicata. Equity. Justices’ Courts. RELEAsE. Parrt- 
NERSHIP. PARTITION. ATTACHMENT. 

1. Every execution must be founded on a legal judgment. Bain v. Cush- 
man, 298. 

2. The relation of maker and endorser of a promissory note so far con- 
tinues, after the recovery of judgments against them at the suit of an 
endorsee, that an agreement with the maker to stay execution as to 
him for a specified period will operate a discharge of the endorser, 
and entitle him to a perpetual stay of execution. Smith v. Rice, 505. 


JURISDICTION. 

See County Courts. Practice. ATTACHMENT. Justices’ Courts. 
JURY. 

See Practice. Practice AND PROCEEDINGS IN CRIMINAL CASEs. 


1. Verdicts of juries should not be set aside on the ground that the dam- 
ages allowed are excessive, unless they are so extravagant as to bear 
evident marks of prejudice, passion or corruption. Goetz v. Ambs, 28. 

2. Where an instruction given at the instance of a party to a suit is deci- 
sive thereof and excludes from the consideration of the jury the ques- 
tions raised by the evidence of the opposing party, it is erroneous. 
Clark v. Hammerle, 55. 

3. It is the province of the court to construe written instruments ; where, 
however, they are adduced as containing evidence of facts, the jury 
are authorized to draw such inferences from them as they may deem 
warranted. Primm v. Haren, 205. 


JUSTICES’ COURTS. 
See ArracuMEnT, l, 2, 3. 


1. A judgment rendered by a justice of the peace is void untess it appears 
on the face of the proceedings that the justice acquired jurisdiction of 
the cause by service of process on the defendant or by his appearance. 
Bersch v. Schneider, 101. 

2. The technical rules of practice are not applicable to proceedings before 
justices of the peace. Morse v. Broomfield, 224. 

3. Where in the trial, before a justice of the peace, of an issue raised by 
an interplea in an attachment suit, the justice entered on his docket the 
verdict of the jury but omitted to render judgment on it, and the inter- 
pleader appealed to the circuit court, where the appeal was dismissed 
for want of a judgment by the justice; Aeld, that such dismissal was 
improper. Id. 

4. An execution issued by a justice of the peace can not regularly be re- 
turned before the return day thereof; should it be returned nulla bona 
by the constable, and a transcript of the judgment of the justice be 
filed in the office of the clerk of the circuit court, and an execution be 
issued by said clerk upon said certified judgment before the return day 
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JUSTICES’ COURTS—( Continued.) 
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Sd 


10. 


of the execution issued by the justice, the circuit court should quash 
such execution. Dillon v. Rash, 243. 


. Where a justice of the peace, in the case of separate suits by different 


parties against the same person, improperly renders a joint judgment 
in favor of the two separate plaintiffs, and certifies the same as a single 
judgment to the circuit court, any execution or other proceeding insti- 
tuted thereon should be quashed and set aside. Bain v. Chrisman, 293. 


. Under the revised code of 1845, a justice of the peace could set aside 


a nonsuit only in case it was rendered on account of the absence of the 
plaintiff at the time appointed for trial; if a justice should render a 
judgment of nonsuit and dismiss a cause for the alleged reason that 
the plaintiff had not filed with him the instrument of writing on which 
the suit was founded, no motion to set aside such nonsuit would be ne- 
cessary to entitle the plaintiff to an appeal. Hannibal, Ralls County and 
Paris Plank Road Co. v. Robinson, 396. 


. The seventh section of the second article of the act regulating proceed- 


ings in justices’ courts (R. C. 1845, p. 638) did not, in a suit to recover 
the balance alleged to be due on a subscription to the capital stock of 
a plank road company organized under the act of February 27, 1851, 
(Sess. Acts, 1851, p. 259,) require the filing of the original articles of 
association executed by defendant and others for the purpose of organ- 
izing the company. Id. 


. In suits in justices’ courts, as well as in suits in the superior courts, 


the defendant, in order to impose upon the plaintiff the necessity of 
proving the execution of an instrument sued on, must deny its execu- 
tion under oath. Hickman v. Kunkle, 401. 

Where a constable wrongfully levies an execution upon property ex- 
empt by law from execution, relief can be had, upon his official bond, 
against him and his securities, only by action thereon in the name of 
the state; the 23d and 28th sections of the eighth article of the act 
concerning justices’ courts do not furnish a summary remedy in such 
ease. (R.C. 1855, p. 968.) Miller v. Wall, 440. 

Where a justice of the peace takes a recognizance to keep the peace, 
he is required to transmit to the clerk of the proper court only the 
recognizance, and not the affidavit and warrant. State v. Emnitz, 521. 


L 


LANDLORD AND TENANT. 
See LEasEs. 
1. An action for use and occupation can not be maintained unless the rela- 


2. 


3. 


tion of landlord and tenant exists between the parties founded on an 
agreement express or implied. Cohen v. Kyler, 122. 

In the absence of any agreement or understanding between a landlord 
and his tenant, the rent will be payable yearly and at the end of the 
year. Ridgley v. Stillwell, 128. 

Where a landlord seeks, under the act concerning landlords and tenants 
(R. C. 1855, p. 1016-17), to recover possession of the demised prem- 
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LANDLORD AND TENANT—( Continued.) 


ises, the statement filed by him before the justice of the peace must set 
forth the amount of rent actually due to such landlord, and that the 
same has been demanded from the tenant. Vaughn v. Locke, 290. 


4. Where one purchasing the demised premises of the landlord seeks to 


recover possession of them under the 38th section of said act, his state- 
ment of the amount of rent due and demanded should embrace only 
that which is due to himself, and not that which is due to his vendor. 
Id. 


5. Where a wrongful entry has been made upon premises in the possession 


of a tenant, he and not his landlord is the proper person to institute and 
maintain an action of forcible entry and detainer. Burns y. Patrick, 
434. 


LANDS AND LAND TITLES. 
1. In March, 1789, one Joachim Roy made his will; it was executed in 


the presence of the lieutenant governor of Upper Louisiana, and attested 
by him and seven other witnesses ; it was deposited among the archives 
of the Spanish government anda copy thereof was given out by the 
lieutenant governor of said province on the 24th of July, 1801, a few 
months after the death of said Roy ; held, that the will was a valid and 
operative instrument under the Spanish law without further proof. 
Clark v. Hammerle, 55. 


. Hunt’s Minutes of Testimony taken under the act of Congress of May 


26, 1824, are not admissible in evidence except to prove such facts as 
can be proved by hearsay ; where, however, one party to a suit intro- 
duces them in evidence, the opposing party may have the full benefit of 
them. dd. 


. A certificate of confirmation issued in 1825 by Recorder Hunt, under 


the act of Congress of May 26, 1824, in favor of Joachim Roy’s repre- 
sentatives, for a lot in the Cul de Sac, described the lot confirmed as 
bounded north by a field lot of A. Guion, and east by Auguste Chou- 
teau’s mill tract. On the margin of the claim of A. Guion are the fol- 
lowing words: “In Choueau’s mill tract.” Held, that this marginal 
entry was not admissible in evidence, as against those claiming under 
Roy, to show that the lot confirmed to Roy was situate within Chou- 
teau’s mill tract. The Spanish survey of ‘ Chouteau’s mill tract,” in 
which the land on the west of the survey is stated to be ‘‘ vacante,” is 
admissible in evidence as bearing upon the question of the location of 
Roy’s confirmation ; the same weight should be attached to it as to 
reputation or hearsay in establishing ancient boundaries. Id. 


. Where a field lot confirmed by the second section of the act of Congress 


of April 29, 1816, has a definite and certain location, the statute of lim- 
itation will run in favor of an adverse possession prior to a survey by 
the United States, although in the tabular list of the recorder the claim 
was stated to be “confirmed to be surveyed.” Aubuchon v. Ames, 89. 


. Quere, can Carondelet be shown to have title to land as common under 


the statute of limitation? Primm v. Haren, 205. 


. The United States survey of Carondelet ‘common includes private 


claims ; hence, it would be erroneous to rule that twenty years’ claim 
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10. 


of the execution issued by the justice, the circuit court should quash 
such execution. Dillon v. Rash, 248. 


. Where a justice of the peace, in the case of separate suits by different 


parties against the same person, improperly renders a joint judgment 
in favor of the two separate plaintiffs, and certifies the same as a single 
judgment to the circuit court, any execution or other proceeding insti- 
tuted thereon should be quashed and set aside. Bain v. Chrisman, 293. 


. Under the revised code of 1845, a justice of the peace could set aside 


a nonsuit only in case it was rendered on account of the absence of the 
plaintiff at the time appointed for trial; if a justice should render a 
judgment of nonsuit and dismiss a cause for the alleged reason that 
the plaintiff had not filed with him the instrument of writing on which 
the suit was founded, no motion to set aside such nonsuit would be ne- 
cessary to entitle the plaintiff to an appeal. Hannibal, Ralls County and 
Paris Plank Road Co. v. Robinson, 396. 


. The seventh section of the second article of the act regulating proceed- 


ings in justices’ courts (R. C. 1845, p. 638) did not, in a suit to recover 
the balance alleged to be due on a subscription to the capital stock of 
a plank road company organized under the act of February 27, 1851, 
(Sess. Acts, 1851, p. 259,) require the filing of the original articles of 
association executed by defendant and others for the purpose of organ- 
izing the company. Jd. 


. In suits in justices’ courts, as well as in suits in the superior courts, 


the defendant, in order to impose upon the plaintiff the necessity of 
proving the execution of an instrument sued on, must deny its execu- 
tion under oath. Hickman v. Kunkle, 401. 

Where a constable wrongfully levies an execution upon property ex- 
empt by law from execution, relief can be had, upon his official bond, 
against him and his securities, only by action thereon in the name of 
the state; the 23d and 28th sections of the eighth article of the act 
concerning justices’ courts do not furnish a summary remedy in such 
case. (R.C. 1855, p. 968.) Miller v. Wall, 440. 

Where a justice of the peace takes a recognizance to keep the peace, 
he is required to transmit to the clerk of the proper court only the 
recognizance, and not the affidavit and warrant. State v. Emnitz, 521. 


L 


LANDLORD AND TENANT. 
See LEASEs. 


1. 


An action for use and occupation can not be maintained unless the rela- 
tion of landlord and tenant exists between the parties founded on an 
agreement express or implied. Cohen v. Kyler, 122. 


. In the absence of any agreement or understanding between a landlord 


and his tenant, the rent will be payable yearly and at the end of the 
year. Ridgley v. Stillwell, 128. 


. Where a landlord seeks, under the act concerning landlords and tenants 


(R. C. 1855, p. 1016-17), to recover possession of the demised prem- 











INDEX. 641 


LANDLORD AND TENANT—( Continued.) 


ises, the statement filed by him before the justice of the peace must set 
forth the amount of rent actually due to such landlord, and that the 
same has been demanded from the tenant. Vaughn v. Locke, 290. 


4. Where one purchasing the demised premises of the landlord seeks to 


recover possession of them under the 38th section of said act, his state- 
ment of the amount of rent due and demanded should embrace only 
that which is due to himself, and not that which is due to his vendor. 
Id. 


5. Where a wrongful entry has been made upon premises in the possession 


of a tenant, he and not his landlord is the proper person to institute and 
maintain an action of forcible entry and detainer. Burns y. Patrick, 
434. 


LANDS AND LAND TITLES. 


1. 


2 


3. 


In March, 1789, one Joachim Roy made his will; it was executed in 
the presence of the lieutenant governor of Upper Louisiana, and attested 
by him and seven other witnesses ; it was deposited among the archives 
of the Spanish government anda copy thereof was given out by the 
lieutenant governor of said province on the 24th of July, 1801, a few 
months after the death of said Roy ; held, that the will was a valid and 
operative instrument under the Spanish law without further proof. 
Clark v. Hammerle, 55. 


- Hunt’s Minutes of Testimony taken under the act of Congress of May 


26, 1824, are not admissible in evidence except to prove such facts as 
can be proved by hearsay ; where, however, one party to a suit intro- 
duces them in evidence, the opposing party may have the full benefit of 
them. Jd. 

A certificate of confirmation issued in 1825 by Recorder Hunt, under 
the act of Congress of May 26, 1824, in favor of Joachim Roy’s repre- 
sentatives, for a lot in the Cul de Sac, described the lot confirmed as 
bounded north by a field lot of A. Guion, and east by Auguste Chou- 
teau’s mill tract. On the margin of the claim of A. Guion are the fol- 
lowing words: “In Choueau’s mill tract.” Held, that this marginal 
entry was not admissible in evidence, as against those claiming under 
Roy, to show that the lot confirmed to Roy was situate within Chou- 
teau’s mill tract. The Spanish survey of ‘‘ Chouteau’s mill tract,” in 
which the land on the west of the survey is stated to be “‘ vacante,” is 
admissible in evidence as bearing upon the question of the location of 
Roy’s confirmation; the same weight should be attached to it as to 
reputation or hearsay in establishing ancient boundaries. Jd. 


4. Where a field lot confirmed by the second section of the act of Congress 


of April 29, 1816, has a definite and certain location, the statute of lim- 
itation will run in favor of an adverse possession prior to a survey by 
the United States, although in the tabular list of the recorder the claim 
was stated to be “confirmed to be surveyed.” Aubuchon v. Ames, 89. 


5. Quere, can Carondelet be shown to have title to land as common under 


the statute of limitation? Primm v. Haren, 205. 


6. The United States survey of Carondelet common includes private 





claims ; hence, it would be erroneous to rule that twenty years’ claim 
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LANDS AND LAND TITLES—( Continued.) 


10. 


11. 


12. 


18. 


and user as common, by the inhabitants of Carondelet, of the land em- 
braced in said survey would bar the right of a private claimant who 
seeks to recover possession of land embraced in said survey as con- 
firmed to him by act of Congress of June 18, 1812. Id. 


. The recorder of land titles was not authorized by the act of Congress of 


May 26, 1824, to take proof in relation to the extent and boundaries of 
common confirmed to a village by the act of Congress of June 13, 1812 ; 
consequently, a certificate of confirmation of common issued by him 
would not be evidence of title thereto. Jd. 


. Declarations of a person in possession of land as a life tenant can not be 


received in evidence to elevate his life estate into an estate in fee. 
Watson v. Bissell, 220. 


. By the Spanish law a verbal sale of immovable property was valid; to 


constitute such a sale valid it was not necessary the vendee should take 
possession, though taking possession would be strong corroborative evi- 
dence of such asale. Allen v. Moss, 354. 

The eighth section of the act of October 1st, 1804, (1 Terr. Laws, p. 
47,) requiring all deeds and conveyances to be recorded under the pen- 
alty of being adjudged fraudulent and void against subsequent purcha- 
sers and mortgagees, did not overthrow the rule of the Spanish law 
making verbal sales of land valid. Id. 

The commissioners appointed by the act of Congress of July 9, 1832, 
(4 Statutes at Large, p. 565,) were authorized to examine those un- 
confirmed claims only that had been previously filed in the office of 
the recorder of land titles; no new claims could be filed. After the 
passage of said act, claims undisposed of in the interval after their 
reservation from sale had ceased stood as they did before the passage 
of the act of May 26, 1824. Papin v. Massey, 445. 

A confirmation by the act of Congress of July 4, 1886, (5 Statutes at 
Large, p. 126,) to a person or his legal representatives, will enure, if he 
‘had assigned his interest previously to the confirmation, or was dead 
at that time, to his legal representatives ; that is, to his heirs or to the 
assignee of whole or part. If only part had been assigned, the assignee 
and heirs would take as tenants in common. Jd. 

A., the owner of an unconfirmed Spanish grant for 30,000 arpens, en- 
tered into a bond with B., in the penal sum of $20,000, conditioned for 
the conveyance by himself and his heirs of 14,000 arpens out of said 
grant of 30,000 arpens, provided said grant should be confirmed to the 
said A. or his representatives. Said grant was afterwards confirmed 
to said A. or his representatives. Held, that the confirmation enured 
to the benefit of B., as the legal representative of A., as to that portion 
(14-30) of the confirmed claim covered by said bond. Jd. 


LEASES. 
See LANDLORD AND TENANT. 


1. 


Leases to infants are not absolutely void; they are only voidable. Grif- 
Jith v. Schwenderman, 412. 
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LICENSE. 
See CRIMES AND PUNISHMENTS. CONSTITUTIONAL Law. 


LIEN. 
See Common CARRIER. Partition. InsurRANcE. Equity. ATTAcu- 
MENT. CONSTABLE. MeEcHANICS’ LIEN. 


LIMITATION. 

See DEDICATION TO THE PUBLIC. 

1. Where a field lot confirmed by the second section of the act of Con- 
gress of April 29, 1816, has a definite and certain location, the stat- 
ute of limitation will run in favor of an adverse possession prior to a 
survey by the United States, although in the tabular list of the recor- 
der the claim was stated to be “confirmed to be surveyed.” Aubuchon 
v. Ames, 89. 

2. An action for use and occupation can not be maintained unless the re- 
lation of landlord and tenant exists between the parties founded on an 
agreement express or implied. Cohen v. Kyler, 122. 

3. Where a plaintiff in an action of ejectment bases his right to recover 
upon a title acquired by an adverse possession for twenty years, it is 
not necessary that his possession, or that of those under whom he 
claims, should be connected with the possession of previous occupants 
by instruments in writing; the continuity of the possession may be 
shown by any testimony that is legitimate and pertinent. Jenkens v. 
Blumenthal, 198. 

4. Quere, can Carondelet be shown to have title to land as common under 

the statute of limitation? Primm v. Haren, 205. 

. The United States survey of Carondelet common includes private 
claims ; hence, it would be erroneous to rule that twenty years’ claim 
and user as common, by the inhabitants of Carondelet, of the land em- 
braced ‘in said survey would bar the right of a private claimant who 
seeks to recover possession of land embraced in said survey as con- 
firmed to him by act of Congress of June 13, 1812. Jd. 

. When user alone, disconnected with any act of the owner showing an 
intention to dedicate, is relied on as evidence of a dedication of a right 
of way to the public, it must continue the length of time necessary to 
bar an action to recover the possession of land; the same length of 
time of nonuser would, it would seem, be necessary to raise a pre- 
sumption of abandonment by the public. The State v. Young, 259. 

. In order that a defendant may defeat a recovery in an action of eject- 
ment by showing an outstanding title in a third person, such outstand- 
ing title so set up must be a present, subsisting and operative title, 
such an one as the owner thereof could recover on if he were asserting 
itin an action. McDonald v. Schneider, 405. 

8. Possession of land is presumed to be in the true owner. Being presumed 
to be in the possession of the whole, another entering upon him, whether 
under color of title or not, can acquire title as against him, under the 
statute of limitations, only to such portion as is actually occupied by 
him for twenty years adversely to the true owner; he is confined to 
his actual adverse possession, and the burden is on him to show such 
actual adverse possession and its extent. Id. 


on 
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LIMITATION—( Continued.) 

9. Actual possession of part of a tract of land under claim and color of 
title to the whole is constructive possession of the whole as against all 
persons not having title; as against such person in possession of part, 
the constructive possession of the residue would be in the true owner. 
Griffith v. Schwenderman, 412. 

10. Possession of a parcel that has been occupied.for twenty years can not 
be connected with the possession for a shorter period of another tract 
so as to bring the latter within the operation of the statute of limita- 
tions. Jd. 

11. The trusts not reached or affected by the statute of limitations are those 
technical and continuing trusts that are not at all cognizable at law, but 
fall within the proper, peculiar and exclusive jurisdiction of courts of 
equity. Johnson vy. Smith’s Adm’r, 591. 

12. If a person, assumig to act as a guardian for another without any legal 
authority so to do, should receive moneys to be appropriated to the 
latter’s benefit, the statute of limitations would commence to run imme- 
diately, unless the existence of a disability should prevent it. Jd. 

LIS PENDENS. 

1. Notice by lis pendens can exist only after service of process ; nor would 
a purchaser pendente lite be affected by such a notice if the suit, during 
the pendency of which he made his purchase, should be afterwards 
abandoned. Herrington v. Herrington, 560. 

LOAN. 
See BAILMENT. BoRROWER. 


M 
MANDAMUS. 

1. A mandamus, as a general rule, will not issue unless the party asking 
it has a clear right and no other specific legal remedy ; it will not be 
granted to bring under review the proceedings of an inferior court on 
the ground of error, and therefore it will be refused in a case in which 
a writ of error will lie, or where the party can be redressed by appeal. 
Williams v. Judge Cooper Common Pleas, 225. 

2. A mandamus will lie from the circuit court to the county court requir- 
ing it to grant an appeal from an order removing the guardian of an 
insane person, although a writ of error may be resorted to. Hail v. 
Andrain County Court, 329. 

MARRIAGE. 
See Breach or Promise oF MarriaGE. HusBanp AND WIFE. 
MARSHAL. 
See INDEMNIFICATION Bonn. 
MEASURE OF DAMAGES. 
See DamaGEs. 
MECHANIC’S LIEN. 

1. Where a builder contracts to build a house, he can have no lien for 

services rendered in superintending his own workmen. Blakey v. 


Blakey, 39. 
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MECHANIC’S LIEN—( Continued.) 


2, A. contracted to build for B. a house; C. and A. agreed to secure B. 
against all liens, claims and losses. Liens were filed by sub-contrac- 
tors against said house upon which writs of scire facias were issued 
against A.and B. These writs were served upon B., the owner, but 
not upon A. Judgments by default were rendered against B., which 
he paid. Held, in a suit instituted by B. against C. to recover damages 
for the breach of the agreement above referred to, that the records and 
proceedings in said suits against B. were admissible in his favor to 
show the amount of the judgments, and the payment of them by him. 
The judgments were not, however, conclusive upon C. Picot v. Sig- 
niago, 125. 

8. Judgments in enforcement of liens against A. and B., upon service of 
process upon both, would be conclusive upon C. Jd. 

4. The local mechanic’s lien act of St. Louis county of February 24, 1843, 
(Sess. Acts, 1843, p. 83,) did not confer a lien where the person for 
whom the building is erected has no interest in the premises, but is a 
mere tenant at will. Squires v. Fithian’s Adm’r, 134. 

5. The thirty days’ notice referred to in said act is required only of sub- 
contractors. Id. 

6. Where the contract for the building of a house is really incomplete, 
the work being prosecuted from time to time as materials may be pro- 
vided or as the progress of other work may require, the mechanic is not 
required to file his lien within six months of the completion of each 
detached piece of work, but within six months of the completion of the 
whole work. Id. 

7. Although, in a suit instituted to enforce a mechanic’s lien, the plaintiff 
may fail to show the existence of a lien in his favor, he will be entitled, 
if the pleadings and the evidence will warrant, to a general judgment. 
Patrick v. Abeles, 184. 

8. The nature of an action is to be determined by the petition and not by 
the facts as they appear in evidence. Jd. 

9. It is not necessary that the petition in a suit (under the mechanic’s 
lien act of 1845, R. C. 1845, p. 735, sec. 7) to enforce a mechanic’s lien 
should contain a prayer for a special execution against the property 
alleged to be charged with the lien; if the account filed with the peti- 
tion and referred to therein corresponds with that filed as a lien demand, 
it sufficiently appears that the object of the suit is the enforcement of 
the lien. Johnson v. McHenry, 264. 


MERCHANTS’ LICENSES. 

See ConstituTIonaL Law. Taxinc Power. 
MILITARY BOUNTY LAND. 

See Evipence, 11, 12. 
MISTAKE. 


1. One A. B., being indebted to C. D. in the sum of $538.96, conveyed a 
certain tract of land to E. F. in trust to secure the payment thereof. 
In said deed the land, situate in St. Louis county, was described as 
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MISTAKE—( Continued.) 


2. 


follows: “A tract of eighty acres of land in the northern end of sur- 
vey number 869, confirmed to Samuel Smith, in township 45 north, of 
range 4 east, commencing, &c., [here follows a description by metes 
and bounds] and being all the land now owned by said A. B. within 
said survey No. 369.” Default being made in the payment of the in- 
debtedness secured, the trustee proceeded, at the request of C. D. and 
in accordance with the provisions of the trust deed, to advertise and sell 
the land. In his advertisement he described the land to be sold by co- 
pying the description in the deed of trust. On the day of sale the 
trustee proceeded to sell; the advertisement was first read, and the 
land was offered for sale as a tract containing eighty acres, more or 
less. Bids were asked by the acre for the whole tract. One G. H. 
was the highest bidder at the price of $8.50 per acre, and the tract was 
struck off to him at that price, and the trustee gave him a memoran- 
dum of said purchase, stating that he, G. H., had become “the pur- 
chaser of said land at and for the price of eight dollars and fifty cents 
per acre, and had paid on his purchase $500.” The trustee paid over 
the said $500 to C. D., and it was credited upon the debt. The tract 
was subsequently surveyed and was found to contain only twenty-three 
acres. During these transactions none of the parties thereto supposed 
that the tract contained less than eighty acres. Held, in a suit insti- 
tuted by G. H., the purchaser, against C. D. to recover back the excess 
of said $500 over and above the sum that twenty-three acres would 
have amounted to at $8.50 per acre, Ist, that the sale by the trustee 
was not, properly considered, a sale by the acre, but a sale of the 
tract as a tract; 2d, that the purchaser, having bought the tract as con- 
taining eighty acres, could not recover of the cestui que trust or creditor 
the excess sued for; 3d, that he was entitled on the ground of mistake 
to have the sale set aside. Coons v. North, 73. 

A division line mistakenly located and agreed upon by adjoining pro- 
prietors will not be held binding and conclusive upon them if no in 
justice be done by disregarding it. Menkens v. Blumenthal, 198. 


“MORE OR LESS.” 
See AGREEMENT. 


MORTGAGE. 


1. 


2. 


8. 


The transfer of a debt secured by mortgage or deed of trust carries 
the security with it as an incident ; if several promissory notes, secured 
by the same instrument, be assigned to different persons, the assignee 
of each note will, as a general rule, acquire an equitable interest in the 
mortgage. Anderson v. Baumgartner, 80. 

The interest which the assignee thus acquires in the security is purely 
equitable ; it may be lost through his negligence ; it will be so lost where 
the rights.of innocent purchasers intervene who have been misled by 
improper representations on his part, or lulled into security by his 
silence when it was his duty to speak. Id. 

The test by which to determine whether a transaction is a mortgage 
or a conditional sale is this: if the relation of debtor and creditor re- 
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oc 


mains and a debt still subsists between the parties, it is a mortgage ; if, 
however, there is no debt still subsisting, and the grantor has the priv- 
ilege of refunding if he pleases by a given time and thereby entitling 
himself to a reconveyance, it is a conditional sale. Slowey v. McMur- 
ray, 113. 


. If the transaction is a conditional sale, the party seeking a reconveyance 


to himself must strictly comply with the conditions imposed upon him. 
Id. 


. The deposit of a policy of insurance with a creditor of the assured as a 


security for the debt gives such creditor a lien upon the proceeds of the 
policy, a lien binding upon the assured, the insurer, and upon all who, 
with notice of such lien, take an interest in the policy from the assured. 
Ellis v. Kreutzinger, 311. 


. The clause in a policy which prohibits an assignment of the policy 


without the consent in writing of the insurance company, does not ap- 
ply to a deposit of the policy by way of pledge. Jd. 


. Under the revised code of 1835 (R. C. 1835, p. 410) a mortgagee might, 


through an attorney in fact, acknowledge satisfaction of a mortgage on 
the margin of the record thereof; it was not necessary that such ac- 
knowledgment should be under seal, or that the agent should be au- 
thorized by instrument under seal. Valle’s Adm’rx vy. American Iron 
Mountain Co. 455. 


. Such an entry, except in giving notice, occupies no higher ground than 


an unrecorded release ; a direct proceeding to.set it aside is not neces- 
sary. Id. 


. It was not necessary, under the revised code of 1835 (R. C. 1835, p. 


410, § 13), in order to authorize an acknowledgment of satisfaction 
of a mortgage on the margin of the record thereof, that there should 
have been actual payment in money of the mortgage debt; it was suf- 
cient that there was “full satisfaction” of the mortgage. Jd. 


10. In astatutory proceeding to foreclose a mortgage, where the defen- 


pI 


12. 


dant sets up asa bar to the action an acknowledgment of satisfaction 
of the mortgage on the margin of the record thereof, the plaintiff may 
show in rebuttal that such acknowledgment was procured by fraud. 
Td. 

In proceedings instituted under the revised code of 1845 to foreclose a 
mortgage, the administrator of the mortgagor was the only necessary 
party; his heirs were not necessary parties. Perkins v. Woods, 547. 
A mortgagee is not bound to notice the partition of the mortgaged prem- 
ises in a suit instituted for that purpose. If, however, in a partition 
suit, in which he is a party defendant in right of his wife, he should set 
up his mortgage, and an issue joined with respect to the existence of 
the mortgage should be determined against him, he would, it seems, 
be bound by the judgment. If no more appears from the record than 
that the mortgage was set up by the mortgagee, that issue was taken 
as to its existence, and that no notice was taken of the mortgage in the 
interlocutory or final judgments, the record would furnish only prima 
facie evidence that the question of the existence of the mortgage was 
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passed upon; it might be shown by parol evidence that the question 
was never actually submitted to or passed upon by the court. Hull v. 
Lyon, 570. 

18. Where, during the pending of a suit to foreclose a mortgage, third per- 
sons become interested in the premises by purchase, it is not necessary, 
in order to authorize a decree against them in respect of the interest 
acquired by them, to make them parties to the suit; they may be made 
defendants, on their own motion, under the sixth section of the act 
concerning mortgages. (R. C. 1855, p. 1089.) Jd. 


N 


- 


NEGLIGENCE. 
See Common CARRIER. BAILMENT. 


NEW TRIAL. 


1. An application for a new trial on the ground of newly discovered evi- 
dence should, as a general rule, be accompanied by the affidavit of the 
party seeking the new trial; the affidavit of a third person should 
never be received without an explanation of the reason why the party 
himself omitted to make it. The State v. McLaughlin, 111. 

2. A new trial will not be granted on the ground of surprise where the 
object in obtaining the same is the introduction of evidence of a char- 
acter merely cumulative. State, to use, §c., v. Wightman, 121. 


NOTICE. 


See MortGace, 8. CONVEYANCE. VENDORS AND PurcHASERS. BILis 
OF EXCHANGE AND Promissory Notrs. CONDEMNATION AND APPRO- 
PRIATION TO Pusiic Uses. ATTACHMENT. 


1. Proceedings, instituted under an act of the legislature for the condem- 
nation and appropriation of private property, commenced without no- 
tice to the owner thereof, are void. Dickey v. Tennison, 373. 

2. A surety in a promissory note, who gives notice to the payee to com- 
mence suit forthwith against the principal, a non-resident of the state, , 
is not exonerated from liability by a failure of such payee to commence 
suit within thirty days after such notice. (See R. C. 1855, p. 1454.) 
Phillips v. Riley, 386. 

8. The record of a deed not acknowledged or proved according to the law 
in force at the time such record was made, imparts notice to all persons 
of the contents of such deed. (See R. C. 1855, p. 731; Sess. Acts, 
1847, p. 95.) Allen v. Moss, 354. 

4. Notice by lis pendens can exist only after service of process ; nor would 
a purchaser pendente lite be affected by such a notice if the suit, during 

_ the pendency of which he made his purchase, should be afterwards 
abandoned. Herrington vy. Herrington, 560. 
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PALMYRA BRANCH BANK. 
See Corporation, l. 


PARENT AND CHILD. 
1. A child allowed by its father to leave home and to work and shift for 
himself may maintain an action in his own name to recover the value 
of services rendered by him. Ream v. Watkins, 516. 
2. At law there will be no implication, of a promise on the part of a 
step-daughter to pay her step-father for necessaries furnished by the lat- 
ter during the minority of the former. Gillett v. Camp, 541. 


PARTIES. 
See PLEADING. 


PARTITION. 

1. Where a tenant in common in lands conveys his share to one of his 
co-tenants, he can not have the same partitioned and set apart to him 
for any purpose. King v. Howard, 21. 

2. In a suit for partition commenced by suing out a writ of summons 
against the defendants upon a petition filed in the proper clerk’s office, 
the writ of summons should be served upon the minor defendants ; it 
is not necessary, in such cases, to serve such writ upon the guardian 
of such minor defendants. Smith v. Davis, 298. 

3. A suit for partition is not triable, except, by consent of parties, at the 
term at which the defendant is first bound to appear. Jd. 

4. Infants may be made parties plaintiff in statutory proceedings for parti- 
tion, (Johnson v. Noble, 24 Mo. 252, overruled.) Zhornton v. Thorn- 
ton, 302. : 

5. An interlocutory judgment in an action for partition, ascertaining the 
rights of the parties and appointing commissioners, &c., can not regu- 
larly be rendered, without the consent of the defendant, at the first term 
at which he is bound to appear. ZJd. 

6. Where a sale in partition proceedings is made and the land embraced 
in the suit is bid off by one of the parties, the purchaser can not, by any 
agreement with any of the parties to the suit with respect to the land 
and the payment of the purchase money, affect the right of the sheriff 
to collect of such purchaser his lawful fees or enough of the purchase 
money to pay the costs and the portions of the purchase money belong- 
ing to those parties, if any, who do not enter into any agreement in the 
nature of a release with the purchaser. Wiley v. Roberts, 388. 

7. A mortgagee is not bound to notice the partition of the mortgaged prem- 
ises in a suit instituted for that purpose. If, however, in a partition 
suit, in which he is a party defendant in right of his wife, he should set 
up his mortgage, and an issue joined with respect to the existence of 
the mortgage should be determined against him, he would, it seems, be 
bound by the judgment. Ifno more appears from the record than that 
the mortgage was set up by the mortgagee, that issue was taken as to 
its existence, and that no notice was taken of the mortgage in the in- 
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terlocutory or final judgments, the record would furnish only prima 
facie evidence that the question of the existence of the mortgage was 
passed upon; it might be shown by parol evidence that the question 
was never actually submitted to or passed upon by the court. Hull v. 
Lyon, 570. 


. In an action for partition the plaintiff alleged that himself and de- 


fendant were joint owners of a certain tract of land; that they were 
“equal partners” in the same; that the said tract had been divided 
into town lots, a part of which had been sold ; that the residue of the 
lots were the joint property of the plaintiff and defendant ; and prayed 
for partition of said remaining lots. The court sustained a demurrer 
to this petition. Held, that the demurrer was improperly sustained ; 
that if the plaintiff and defendant held the land as partners and the 
affairs of the partnership were unadjusted, the land being chargeable 
with debts of the firm, or with a balance due the defendant, this matter 
should be set up in an answer; that, no such defence being interposed, 
partition might be made of the lots remaining unsold. Holmes vy. Mc- 
Gee, 597. 


PARTNERSHIP. 


1. 


2. 


3. 


4. 


A surviving partner retained possession of the partnership effects and 
gave bond under sections 50 and 51 of the first article of the adminis- 
tration act of 1845 (R. C. 1845, p. 70); a settlement was made by him 
in the probate court and an order was made by said court apportion- 
ing to the estate of the deceased partner one-half of the balance found 
to be in the hands of such surviving partner. Held, in an action on 
the bond to recover a debt due to the deceased partner for money ad- 
vanced by him to the firm, that this settlement was not conclusive 
as against his estate as to the amount due thereto from the surviving 
partner, or as to the amount of assets in the hands of the latter. The 
State, to use, &c., v. Baldwin, 103. 

A promissory note given by one partner in the name of the firm is bind- 
ing, prima facie, upon all the partners ; if the note be given for the in- 
dividual debt of the partner executing the same, or for an indebtedness 
created in relation to a matter known to be foreign to the business of 
the partnership, the partnership is not bound. It devolves upon the 
partners, in order to escape liability, to show these facts. Hickman v. 
Kunkle, 401. 

A. and B. as partners owed a debt to C.; A. sold out his interest to 
D., who agreed with A. and B. to assume and pay the debt due C. 
Held, that C. could not maintain an action, in his own name, against 
D., on his said promise to, recover the said debt. Manny v. Frasier’s 
Adm’r, 419. 

Where there has been no settlement of the accounts of a partnership 
and no balance ascertained, an action in the nature of an action of 
assumpsit can not be maintained by one partner against the other to 
recover such undetermined balance; it is not the province of the jury 


' to take an account and adjust the equities arising out of unsettled part- 


nership transactions. McKnight v. McCutchen, 486. 
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5. Acts of a partner wholly outside the scope of the partnership business 
and known to be so by the person dealing with such partner are not 
binding upon the other partner. Cayton v. Hardy, 586. 

6. In determining whether particular acts of a partner are within the scope 
of the partnership business and binding upon all the partners, if the 
partnership articles are not decisive of this question, the previous deal- 
ings and acts of the partners or of any of them, the length of time 
these acts have continued, &c., may be considered. Jd. 

7. The admissions or declarations of one partner are competent evidence 
against the other partners; if made after the dissolution of the partner- 
ship they are not competent evidence. American Iron Mountain Co. v. 
Evans, 552. 

8. In an action for partition the plaintiff alleged that himself and defen- 
dant were joint owners of a certain tract of land; that they were ‘‘ equal 
partners” in the same; that the said tract had been divided into town 
lots, a part of which had been sold; that the residue of the lots were 
the just property of the plaintiff and defendant ; and prayed for parti- 
tion of said remaining lots. The court sustained a demurrer to this 
petition. Held, that the demurrer was improperly sustained ; that if 
the plaintiff and defendant held the land as partners and the affairs of 
the partnership were unadjusted, the land being chargeable with debts 
of the firm, or with a balance due the defendant, this matter should be 
set up in an answer ; that, no such defence being interposed, partition 
might be made of the lots remaining unsold. Holmes v. McGee, 597. 

PATENT. 
See EvipEnce, 9. 


PLEADING. 


See Justices’ Courts. Lanptorp aNp Tenant, 3, 4. SHERIFF’s 
Sate, 3, 4. Partnersuip, 5. Forcrsre Entry anp DETAINER. 

1. It is generally sufficient in pleading to state facts according to their 
legal effect; an averment, in a petition in trespass, that the defendant 
beat and struck plaintiff, will be sustained by evidence showing that 
he was present aiding and encouraging others in so beating and strik- 
ing him. Goetz v. Ambs, 28. 

2. Where in an action of trespass the defendant seeks to show that the 
plaintiff has no interest in the suit, that he has assigned the cause of 
action or any interest in the judzment that he expected to obtain, he 
must set up this matter in his answer. Jd. 

8. The objection that a petition does not state facts sufficient to consti- 
tute a cause of action is not waived by a failure to take same by de- 
murrer or answer. Andrews vy. Lynch, 167. 

4. A petition alleging that the plaintiff delivered a slave belonging to him 
to the defendant for safe keeping, he agreeing to pay defendant a cer- 
tain sum per day ; that said slave had never been delivered by defen- 
“Gant to plaintiff, although plaintiff had demanded said slave from him, 
is defective; it alleges no contract to re-deliver, no conversion of the 
slave by defendant, no loss through the negligence of defendant. Id. 
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5. The nature of an action is to be determined by the petition and not by 


6. 


= 


10. 


11. 


12. 


138. 


14. 


15. 


the facts as they appear in evidence. Patrick v. Abeles, 184. 

It is not necessary that the petition in a suit (under the mechanic’s 
lien act of 1845, R. C. 1845, p. 732, § 7) to enforce a mechanic’s lien 
should contain a prayer for a special execution against the property 
alleged to be charged with the lien; if the account filed with the.peti- 
tion and referred to therein corresponds with that filed as a lien de- 
mand, it sufficiently appears that the object of the suit is the enforce- 
ment of the lien. Johnson v. McHenry, 264. 

Under the practice actof 1849, an equitable defence might be made to 
an action of ejectment. Hayden v. Stewart, 286. 

An action on a guardian’s bond must be brought in the name of the 
“state. Mitchell vy. Williams, 399. 


. Allegations of value in a petition are not admitted by a failure on the 


part of the defendant to deny them in an answer, or by a default; they 
are not material traversable allegations. Field v. Barr, 416. 

Where a wrongful entry has been made upon premises in the possession 
of a tenant, he and not his landlord is the proper person to institute 
and maintain an action of forcible entry and detainer. Burns vy. 
Patrick, 4384. 

In a statutory proceeding to foreclose a mortgage, where the defendant 
sets up as a bar to the action an acknowledgment of satisfaction of the 
mortgage on the margin of the record thereof, the plaintiff may show 
in rebuttal that such acknowledgment was procured by fraud. Valle’s 
Adm’rx v. American Iron Mountain Co. 455. 

Where, in cases arising under the practice act of 1849, facts are set up 
in an answer by way of equitable defence to the action and not by way 
of set-off, the plaintiff is not required to reply. Blodgett v. Greene, 525. 
Unless it is expressed in a promissory note that it is ‘‘ for value receiv- 
ed, negotiable and payable without defalcation,” the maker thereof will 
be allowed against an assignee of the same every just set-off or other 
defence that existed at the time of or before notice of the assignment 
as against the assignor thereof. Thomson v. Roatcap, 283. 

In proceedings instituted under the revised code of 1845 to foreclose a 
mortgage, the administrator of the mortgagor was the only necessary 
party ; his heirs were not necessary parties. Perkins v. Woods, 547. 
A petition, in an action for breach of promise of marriage, alleging that 
about a certain specified date, “ the defendant—in consideration that 
the plaintiff, then being sole and unmarried, at the request of the de- 
fendant, faithfully promised to marry the defendant—did then and 
there undertake and faithfully promise to marry the plaintiff; that, con- 
fiding in the said promise and undertaking of said defendant, plaintiff 
has remained and continued and still is sole and unmarried, and has 
always been and still is ready and willing to marry the defendant; that 
though a reasonable time has elapsed since said promise and undertak- 
ing for the defendant to marry plaintiff, and although requested so to 
do, he has wholly neglected and refused, and still does neglect and 
refuse,” &c., is good after verdict on motion in arrest of judgment. 
Davis v. Slagle, 600. 
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PLEDGE. 
See Morteace. INSURANCE. 


POLICY OF INSURANCE. 
See INSURANCE. 


POSSESSION. 
See LIMITATION. 


PRACTICE. 


See Justices’ Courts. Manpamus. Lanpitorp AND Tenant, 3, 4. 
CoNDEMNATION AND APPROPRIATION TO PusBiic Uses. County 
Courts. APPEAL. ATTACHMENT. 


1. Instructions should not be given unless supported by the evidence. 
Harrison vy. Cachelin, 26. 

2. Verdicts of juries should not be set aside on the ground that the dam- 
ages allowed are excessive, unless they are so extravagant as to bear 
evident marks of prejudice, passion or corruption. Goetz v. Ambs, 28. 

3. The fact that a defendant is present in court, during the trial of the 
cause in obedience to a subpena, ready to testify when called, will not 
render it improper to receive in evidence a deposition of said defendant 
taken in another cause in which he was a party ; though not admissible 
as a deposition, it may, being signed by him, be received as a written 
admission. Charleson v. Hunt, 34. 

4. Where a party to a suit, through no negligence on his part, but through 
reliance upon the promises of a notary before whom a deposition is 
being taken, and of the opposing counsel, is prevented from cross-exam- 
ining the witness, the deposition should be suppressed. Dannefelser v. 
Weigel, 45. 

5. Where an instruction given at the instance of a party to a suit is deci- 
| sive thereof and excludes from the consideration of the jury the ques- 
tions raised by the evidence of the opposing party, it is erroneous. 

Clark v. Hammerle, 55. 

6. A judgment rendered by a justice of the peace is void unless it appears 
on the face of the proceedings that the justice acquired jurisdiction of 
the cause by service of process on the defendant or by his appearance. 
Bersch v. Schneider, 101. 

. A new trial will not be granted on the ground of surprise where the 
object in obtaining the same is the introduction of evidence of a char- 
acter merely cumulative. State, to use, §c., v. Wightman, 121. 

8. Where a principal seeks to recover specific sums of money alleged to 
have been received by his agent in the course of his employment, and 
misappropriated by him, it is not error to refuse to order an account, 
prayed for by the plaintiff, to be taken. Matthews v. Wilson, 155. 

9. The revised code of 1855 does not require a finding of the facts where 
a cause is tried by the court. Kurlbaum v. Roepke, 161. 

10. Where a cause is tried by the court without a jury and no instructions 
or declarations of law are asked or given, the supreme court will not 
interfere by ordering a new trial. Jd. 

11. It is the settled practice of the supreme court not to interfere with the 
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PRACTICE—( Continued. ) 
verdicts of juries because they are against the weight of evidence. 
Smock v. White, 168. 

12. The objection that a petition does not state facts sufficient to consti- 
tute a cause of action is not waived by a failure to take the same by 
demurrer or answer. Andrews v. Lynch, 167. 

13. A petition alleging that the plaintiff delivered a slave belonging to him 


14 


16. 


17. 


18. 
19. 


21. 


to the defendant for safe-keeping, he agreeing to pay defendant a cer- 
tain sum per day ; that said slave had never been delivered by defen- 
dant to plaintiff, although plaintiff had demanded said slave from him, 
is defective ; it alleges no contract to re-deliver, no conversion of the 
slave by defendant, no loss through the negligence of defendant. Jd. 
Although, in a suit instituted to enforce a mechanic’s lien, the plaintiff 
may fail to show the existence of a lien in his favor, he will be entitled, 
if the pleadings and the evidence will warrant, to a general judgment. 
Patrick v. Abeles, 184. 


. The nature of an action is to be determined by the petition and not by 


the facts as they appear in evidence. Jd. 

In cases commenced since the revised code of 1855 went into effect, 
(May 1, 1856,) the courts are not authorized to make findings of facts ; 
if made, they do not form part of the record, and will not be regarded 
by the supreme court for any purpose. Brosius v. McGaugh, 2380. 

A finding of the facts made by a court in a suit instituted since the re- 
vised code of 1855 went into effect, being unauthorized by law, forms 
no part of the record of the cause and can not be referred to in the 
supreme court for any purpose. Martin v. Martin’s Adm’r, 227. 
Amendments should be liberally allowed in furtherance of justice. Jd. 
Case affirmed because no exceptions were saved. Bancroft v. Benning, 


235. 


. An execution issued by a justice of the peace can not regularly be re- 


turned before the return day thereof; should it be returned nulla bona 
by the constable, and a transcript of the judgment of the justice be 
filed in the office of the clerk of the circuit court, and an execution be 
issued by said clerk upon said certified judgment before the return day 
of the execution issued by the justice, the circuit court should quash 
such execution. Dillon vy. Rash, 243. 

Where a judgment is irregularly rendered against the provisions of a 
statute or the rules of court, the party against whom it is rendered is 
entitled to have it set aside without showing a meritorious defence to 
the aetion. Doan v. Holly, 256. 


. Where a judgment is reversed in the supreme court and the cause re- 


manded to the circuit court, and the mandate of the supreme court 
is received by the clerk of the circuit court after the commencement 
of a term of said court, and said clerk, of his own motion, dockets the 
cause on the third day of the term, and the court renders judgment 
by default on the fourth day of the term; Aeld—no rule of the court 
appearing to have been violated—that the defendant was not entitled 
as of right to have this judgment set aside without showing a merito- 
rious defence. Id. 
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23. 


24. 


25. 


27. 


28. 


29. 


30. 


31. 


32. 


36. 


Judgment affirmed because no exceptions were taken to the admission 
or exclusion of evidence, and no instructions asked, given or refused. 
Baker v. Mockbee, 263. 

Where cases commenced since the revised code of 1855 went into effect 
are tried by the court without a jury, questions of law should be raised 
by instructions, or declarations of law. Altum v. Arnold, 264. 

Where a notice is given that a motion will be presented to a court on 
the first Monday of May for the comfirmation of an award, and the 
legislature afterwards changes the time of holding said court from 
the first to the second Monday, the notice will be sufficient ; the party 
to whom the notice is given must take notice of the change. Price v. 
White, 275. 


. The general appellate jurisdiction that the circuit courts exercise over 


the county courts does not authorize them to try de novo causes appeal- 
ed from the county courts. Lacy v. Williams, 280. 

Where, in an action of ejectment, the person from or through whom 
the defendant claims title to the premises has, on motion of the defen- 
dant, been made a co-defendant, the plaintiff is not entitled to dismiss 
the suit as to such co-defendant. Hayden v. Stewart, 286. 

Under the practice act of 1849, an equitable defence might be made to 
an action of ejectment. Id. 

Where a justice of the peace, in the case of separate suits by different 
parties against the same person, improperly renders a joint judgment 
in favor of the two separate plaintiffs, and certifies the same as a single 
judgment to the circuit court, any execution or other proceeding insti- 
tuted thereon should be quashed and set aside. Bain v. Chrisman, 293. 
In a suit for partition commenced by suing out a writ of summons 
against the defendants upon a petition filed in the proper clerk’s office, 
the writ of summons should be served upon the minor defendants ; it 
is not necessary, in such cases, to serve such writ upon the guardian 
of such minor defendants. Smith v. Davis, 298. 

A suit for partition is not triable, except by consent of parties, at the 
term at which the defendant is first bound to appear. Jd. 

An interlocutory judgment in an action for partition, ascertaining the 
rights of the parties and appointing commissioners, &c., can not regu- 
larly be rendered, without the consent of the defendant, at the first term 
at which he is bound to appear. Thornton v. Thornton, 302. 


- Quere, when may writs of certiorari issue from the supreme court, and 


what is the proper office and function of such writs? Hannibal §- St. 
St. Joseph Railroad Co. v. Morton, 317. 


. Where a document is admissible in evidence for any purpose, it should 


not be excluded ; it devolves on the opposite party to call on the court 
to state and explain to the jury how far and for what purposes it is 
evidence. Allen v. Moss, 354. 


. Proceedings, instituted under an act of the legislature for the condem- 


nation and appropriation of private property, commenced without no- 
tice to the owner thereof, are void. Dickey v. Tennison, 873. 
After a jury has returned a special verdict, the court should not resub- 
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87. 


38. 


39. 


40. 


41. 


43. 


44. 


46. 


47. 


48. 


49. 


mit the cause to them for a general verdict with instructions. Spald- 
ing v. Mayhall, 377. 

In suits in justices’ courts, as well as in suits in the superior courts, 
the defendant, in order to impose upon the plaintiff the necessity of 
proving the execution of an instrument sued on, must deny its execu- 
tion under oath. Hickman v. Kunkle, 401. 

The supreme court will not review instructions unless they are excepted 
to at the time they are given or refused. Bradley v. Creath, 415. 

In cases tried by a court without a jury under the practice act of 1849, 
the court should find the facts. Chick v. Parker, 418. 

A suit on a promissory note by an assignee against the maker is triable 
at the first term, although the assignment is denied. Armstrong v. 
Johnson, 420. 

An appeal to the supreme court must be made, under the revised code 
of 1855, during the term at which the judgment or decision appealed 
from is given; it can not be made before the clerk in vacation. (R. 
C. 1855, p. 1287, sec. 11.) Stavely v. Kunkel, 422. 


. Where it appears from the face of the record of a cause appealed to 


the supreme court that the plaintiff has no cause of action, the supreme 
court will reverse a judgment rendered in his favor, although the point 
upon which the reversal takes place was not brought to the attention of 
the lower court. Burns v. Patrick, 434. 

Whether a default shall be set aside is a matter within the discretion 
of the courts to which application is made for that purpose. Ridgley v. 
Steamboat Reindeer, 442. 

Suits instituted in the St. Louis court of common pleas are triable at 
the return term “in all cases in which the parties continued to be 
proceeded against at such term shall have been personally summoned 
for at least fifteen days before the first day of such term;” (R. C. 
1855, p. 1595;) inquiry of damages may be made at the return term 
in a case of judgment of default against a steamboat. Jd. 


5. A party to a suit has no right to the reversal of a judgment therein for 


errors that do not in any way affect him, but other of the parties alone. 
Papin v. Massey, 445. 

The only objection that can be entertained by the court—under the sev- 
enth section of the local act of March 3, 1853, concerning the duties of 
sheriff -and marshal in the county of St. Louis, (Sess. Acts, 1855, p. 
464)—to an indemnification bond demanded by the sheriff under said 
act is in relation to the sufficiency of the security ; it can not be ob- 
jected that the penalty of the bond is insufficient. Cochran v. God- 
dard, 500. 

The action of the court under the 8th section is not conclusive on the 
claimant as to any other valid objection to the bond. Jd. 

After the plaintiff in an action against the endorsers of a promissory 
note has closed his testimony and an instruction has been moved upon 
it, it is not error to permit him to recall a witness to show the charac- 
ter of the notice given to the endorsers. Johnson v. Mason, 54. 

A judgment will not be reversed on account of the admission of irrele- 
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PRACTICE—( Continued.) 


50. 


51. 


vant testimony, unless it is calculated to injure the party complaining 
of its admission. Newman v. Mays, 520. 

Where a justice of the peace takes a recognizance to keep the peace, 
he is required to transmit to the clerk of the proper court only the 
recognizance, and not the affidavit and warrant. State v. Emnitz, 521. 
Where there is any testimony which tends to support any of the issues 
in a cause, it is error to instruct the jury that there is no evidence before 
them. Yates v. Brackenridge, 531. 


. By the rules of chancery practice in force prior to the passage of tlie 


practice act of 1848, bills of exceptions were as necessary as in com- 
mon law suits. Madden’s Heirs vy. Madden’s Adm’r, 544. 


PRACTICE AND PROCEEDINGS IN CRIMINAL CASES. 


1. 


to 


An application for a new trial on the ground of newly discovered evi- 
dence should, as a general rule, be accompanied by the affidavit of the 
party seeking the new trial; the affidavit of a third person should 
never be received without an explanation of the reason why the party 
himself omitted to make it. The State v. McLaughlin, 111. 


. In all cases in which a person arraigned upon an indictment does not 


confess the indictment to be true, a plea of not guilty should be entered, 
and the same proceedings should be had as if he had formally pleaded 
not guilty to the indictment. (R. C. 1855, p. 1181, § 5.) State v. 
Andrews, 267. 


. In the case of a conviction for an offence not capital, an omission to 


enter of record the allocution, or formal address of the judge to the pris- 
oner, asking him if he has any thing to say why sentence should not 
be pronounced against him, is not of itself fatal. The State v. Ball, 


S24. 


. In the entry of the empannelling of a jury, the jury were stated to be 


“twelve good and lawful men,” and their names were given, but the 
same name was inserted twice, making thirteen in all; /Aeld, that this 
was merely a clerical error. Jd. 


. An affirmative verdict, in response to an indictment for murder in the 


first degree, of “guilty of murder in the second degree, in manner and 
form as charged,” &c., is by implication an acquittal of murder in the 
first degree, and, so long as it stands, it is a bar to any prosecution for 
the higher grade of offence. 7d. 


- In a capital case, the defendant must be present at the time of the ren- 


dition of the verdict ; and the record must affirmatively show his pres- 
ence. The State v. Cross, 332. 


. The fifth section of the seventh article of the act concerning practice 


in criminal cases (R. C. 1855, p. 1196) is not applicable to prosecutions 
for assault and battery commenced before justices of the peace; the 
jury, in the case of a conviction, must assess the fine to be paid. (See 
R. C. 1855, p. 979, § 11.) The State v. Warne, 418. 


. In retaxing the costs in a cause, if the fees are not legally chargeable 


they will be disallowed ; if the fee-bill on its face is illegal, it must be 
rejected ; but if the charges are such as may have been legally incur- 














' 
} 
} 
5] 
{ 
! 
H 


| 








658 INDEX. 


PRACTICE AND PROCEEDINGS IN CRIMINAL CASES—( Continued.) 


red in the prosecution or defence of the action, the fee-bill will be 
taken to be prima facie correct, and the burden of showing its incorrect- 
ness is on him who objects to it. Zhe State v. McO’Blenis, 508. 
PRESUMPTIONS. 
See Evipence. ConvEYANCE. LIMITATION. 


PRINCIPAL AND AGENT. 


1. Where an agent enters into a contract in his own name and does not 
disclose his principal he is personally liable. McLellan § Hillyer v 
Parker, 162. 

2. One who ratifies an act done in his name without previous authority 
ratifies it as done ; he can not make such an agent responsible for not 
doing the ratified act in the manner he would have been bound to 
perform it if he had been an authorized agent. Menkens vy. Watson, 
168. 

3. A factor may pay over to his principal the proceeds of goods consigned 
to him for sale, although he may know that his principal had promised 
to pay certain of his creditors out of such proceeds. Pearce v. Roberts, 
179. 

PRIVILEGE OF RESHIPPING. 
See Common Carrier, 3, 4. 
PRIVILEGED. COMMUNICATIONS. 

1. Communications made to an attorney at law as such are privileged, and 
the attorney can not be permitted to testify concerning them without 
the consent of the client. This rule applies to the case where two per- 
sons, having hostile interests, consult the same attorney, at the same 
time, with respect to the matter in dispute, and one of such parties 
calls upon the attorney to testify with respect to the declarations and 
admissions made by the other at the consultation. Hull v. Lyon, 570. 

2. Whether a communication is a privileged one is a question for the court. 


Id. 
PROMISSORY NOTES. e 


See Brits or ExcHANGE AND Promissory NOTEs. 


PUBLIC WORSHIP. 
See CrIMES AND PUNISHMENTS. 


R 


RAILROADS. 
See Common Carrier. 
RATIFICATION. 
See Principat AND AGENT. 
RECOGNIZANCE. 
1. Where a justice of the peace takes a recognizance to keep the peace, he 


is required to transmit to the clerk of the proper court only the recog- 
nizance, and not the affidavit and warrant. The State v. Emnitz, 521. 
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RELEASE. 

1. A covenant not to sue one of several persons jointly liable will not 
discharge the others. Carondelet v. Desnoyer’s Adm’r, 36. 

2. At common law a release of one of several joint obligors would dis- 
charge all; to have this effect, however, it must be a technical release 
under seal. McAllister v. Dennin, 40. 

3. A judgment was recovered against A. and B. on an official bond in 
which B. was principal and A. his security. B. died leaving him sur- 
viving a widow and daughter, his only heir. A. was compelled to pay 
a portion of the judgment. C., to whom the judgment had been as- 
signed and who had control over it, in consideration of the compromise 
and dismissal of various suits instituted against him by the heir of B., 
covenanted by instrument under seal with the said widow and heir 
never to use or enforce said judgment so far as the same could be made 
to affect the heirs, executors, or administrators of B., or any property 
owned by them as such heirs, &c., except as to two specified tracts of 
land, with respect to which he reserved the right of using said judgment 
as he might see fit. He also reserved the right of using said judgment 
against A. and his property. Notwithstanding the execution of this 
instrument, C. procured the allowance by the probate court of said 
judgment as a claim against B.’s estate, and it was classed in the fourth 
class of allowed claims. A. procured the allowance in his favor of a 
claim against B.’s estate for the amount paid by him in part satisfac- 
tion of said judgment; this claim was assigned to the fifth class. Held, 
in a suit instituted by A. against B.’s administrator and C. for the pur- 
pose of having the allowance of said judgment in C.’s favor set aside 
and the assets in the hands of the administrator applied to the payment 
of A.’s claim, that the instrument executed by C. operated a release 
of the judgment as against B.’s estate; that (the claims of A. and C. 
being the only allowed claims) C. was not entitled to have said judg- 
ment allowed as a claim against B.’s estate so as to protect the assets 
thereof (except the excepted property) from the payment of the claim 
of A.; that said instrument operated a like release of the judgment as 
to A., he being only a security. Hempstead v. Hempstead’s Adm’r, 187. 

4. A release of one of several sureties by the creditors will discharge the 
the others only so far as the released surety would be bound to make 
contribution if the other sureties or any of them should pay the entire 
debt. Dodd v Winn, 501. 

5. The relation of maker and endorser of a promissory note so far con- 
tinues, after the recovery of judgments against them at the suit of an 
endorsee, that an agreement with the maker to stay execution as to 
him for a specified period will operate a discharge of the endorser, 
and entitle him to a perpetual stay of execution. Smith v. Rice, 505. 

RENT. . 
See LANDLORD AND TENANT. 
RES ADJUDICATA. 
See PARTNERSHIP, 1. ADMINISTRATION, 4. 

1. A. contracted to build for B. a house; C. and A. agreed to secure B. 

against all liens, claims and losses. Liens were filed by sub-contrac- 
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RES ADJUDICATA—( Continued.) 


tors against said house upon which writs of scire facias were issued 
against A.and B. These writs were served upon B., the owner, but 
not upon A. Judgments by default were rendered against B., which 
he paid. Held, in a suit instituted by B. against C. to recover damages 
for the breach of the agreement above referred to, that the records and 
proceedings in said suits against B. were admissible in his favor to 
show the amount of the judgments, and the payment of them by him. 
The judgments were not, however, conclusive upon C. Picot v. Sig- 
niago, 125. 

2. Judgments in enforcement of liens against A. and B., upon service ot 
process upon both, would be conclusive upon C. Id. 

8. A judgment recovered is conclusive as between the parties thereto as 
to‘all matters directly in issue. Ridgley v. Stillwell, 128. 

4. This rule does not extend to matters collaterally or incidentally consid- 
dered. Id. 

5. A judgment rendered by a probate court against an administrator, re- 
quiring him to pay over to the distributees a certain sum of money as 
assets of the intestate’s estate, is, in the absence of fraud or collusion, 
conclusive upon the securities of the administrator in a suit on his offi- 
cial bond. The State, to use, §-c., v. Holt, 840. 

. In-an action on a guardian’s bond the settlements and allowances of 
the guardian in the probate court are conclusive upon the ward. Mitch- 
ell v. Williams, 399. 

. A mortgagee is not bound to notice the partition of the mortgaged prem- 
ises’ in a suit instituted for that purpose. If, however, in a partition 
suit, in which he is a party defendant in right of his wife, he should set 
up his mortgage, and an issue joined with respect to the existence of 
the mortgage should be determined against him, he would, it seems, be 
bound by the judgment. Ifno more appears from the record than that 
the mortgage was set up by the mortgagee, that issue was taken as to 
its existence, and that no notice was taken of the mortgage in the in- 
terlocutory or final judgments, the record would furnish only prima 

facie evidence that the question of the existence of the mortgage was 
passed upon; it might be shown by parol evidence that the question 
was never actually submitted to or passed upon by the court. Hull v. 
Lyon, 570. 

RESULTING TRUST. 

See Fraup anD FRAUDULENT CONVEYANCES, 9. 

RETAXING COSTS. 

See Costs. 
RETROSPECTIVE LAWS. 

See Boats anp VEsSELs, 6. 
RETURN DAY. 

See ExecuTion. 


ROADS AND HIGHWAYS. 
See DEDICATION TO THE PUBLIC. 


o 


1. No owner of land over which a road passes can change its location in 
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ROADS AND HIGHWAYS—( Continued.) 


2. 


any other manner than that prescribed by law. The State v. Young, 
259. 

When user alone, disconnected with any act of the owner showing an 
intention to dedicate, is relied on as evidence of a dedication of a right 
of way to the public, it must continue the length of time necessary to 
bar an action to recover the possession of land; the same length of 
time of nonuser would, it would seem, be necessary to raise a pre- 
sumption of abandonment by the public. Jd. 


S 


ST. CHARLES. 

1. Under the act of December 22, 1824, (R. C. 1825, p. 211,) the trustees 
of the town of St. Charles had power to lease the common of the town. 
McDonald v. Schneider, 405. 

2. It is not sufficient to invalidate such a lease that it was executed in 
the name of the trustees of the town and not in the name of “ The in- 
habitants of the town of St. Charles’”—the corporate name of the town. 
qd. 

SALE. 
See Statute oF Fraups. ConpiTionaL SaLe.- VENDOR AND PurR- 
CHASER. SHERIFF’S SALE. 
1. Where the delivery of a chattel is conditional, the property will not 


vest until the condition is performed, or the performance thereof is 
waived. Dannefelser v. Weigel, 45. 


2. Where a vendor knows the existence of a latent defect in an article sold 


by him, and sells the same for a sound price without disclosing the de- 
fect to the vendee, he is guilty of a fraud; such fraud may be set up 
as a defence to an action founded on a note given for the price of the 
article sold; it is not necessary that there should be any express war- 
ranty or representation as to the quality of the article sold. Barron v. 
Alexander, 530. 


SATISFACTION OF MORTGAGE. 


See MortcGaceE, 7, 8, 9. 


SCHOOL TRUSTEES. 


See EvipEnce, 13. 


SECURITY. 


See SuRETY. 


SET-OFF. 
1. Unless it is expressed in a promissory note that it is “for value receiv- 


ed, negotiable and payable without defalcation,” the maker thereof will 
be allowed against an assignee of the same every just set-off or other 
defence that existed at the time of or before notice of the assignment 
as against the assignor thereof. Thomson v. Roatcap, 283. 
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SET-OFF—( Continued.) 
2. Where, in cases arising under the practice act of 1849, facts are set up 


in an answer by way of equitable defence to the action and not by way 
of set-off, the plaintiff is not required to reply. Blodgett v. Greene, 525. 


SHERIFF. 

See INDEMNIFICATION Bonp. SHERIFF’s SALES. 
SHERIFF’S SALES. 

See INDEMNIFICATION Bonp. 

1, 


7 


Under the act of July 3, 1807, (1 Terr. Laws, p. 120, § 45,) a sheriff’s 
deed unacknowledged in court was ineffectual to pass the title to the 
purchaser ; the authority of the sheriff being statutory, it should have 
been strictly pursued. Allen v. Moss, 354. 


. A sheriff's deed must be under seal; if not sealed, a court of equity 


can not aid its imperfect execution ; nor should a court presume such a 
deed to be sealed against the express admission, in an answer, of the 
party invoking such a presumption, that the sheriff omitted by mistake 
to seal the deed. Moreau v. Branham, 351. 


. A sheriff’s sale of real estate is within the statute of frauds, and a note 


or memorandum thereof in writing must be made to bind the parties. 
Wiley v. Roberts, 388. 


. A memorandum made by a deputy sheriff and signed by him of a sale 


of one of several lots in a partition proceeding, in which Louis Robert 
and others were plaintiffs, and one B. T. Adams defendant, was as fol- 
lows: “ Partition, Lands—Louis Robert v. B. T. Adams—Lot No. 11— 
274 80-100 a.—Louis Robert—$10.50 per a.—$2,885.40.” Held, that 
this memorandum was sufficient to take the case out of the statute of 
frauds. Jd. 


. The sheriff can, in such case, maintain an action in his own name 


against the purchaser for the purchase money, although the latter may 
not have given a note therefor to the sheriff. Jd. 


. Where a sale in partition proceedings is made and the land embraced 


in the suit is bid off by one of the parties, the purchaser can not, by any 
agreement with any of the parties to the suit with respect to the land 
and the payment of the purchase money, affect the right of the sheriff 
to collect of such purchaser his lawful fees or enough of the purchase 
money to pay the costs and the portions of the purchase money belong- 
ing to those parties, if any, who do not enter into any agreement in the 
nature of a release with the purchaser. Id. 

L., being indebted to D., E. and F., assigned to D. in trust to secure said 
D., E. and F. certain promissory notes executed by O. & R. One J. re- 
covered a judgment against L. Afterwards said L., D., E., F., 0. & 
R. entered into an arrangement, by which, upon the allowance of cer- 
tain credits upon said notes, O. conveyed a certain lot of ground to L., 
and L. at the same time conveyed the same in trust to secure D., E. 
and F. The sum bid by D. at this sale was less than the amount of 
the indebtedness, to secure which the deed of trust was given. The 
land was sold under this deed of trust, and D. became the purchaser. 
J. caused an execution to be issued upon his judgment against L. 
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SHERIFF’S SALES—( Continued.) 


and to be levied upon L.’s interest in said lot. Held, that L. had no 
interest in the lot upon which J.’s judgment might operate as a lien; 
that consequently no title would pass to a purchaser at a sheriff’s sale 
under said execution ; that an injunction would not lie to restrain a 
sheriff’s sale thereunder. Drake v. Jones, 428. 

8. Sheriff’s sales can not be enjoined on the ground that they will pass no 
title and may cast a cloud on the title of the true owner. Id. 


SLAVE. 
See WaRRANTY. 


- SPANISH LAW. 


1. In March, 1789, one Joachim Roy made his will; it was executed in 
the presence of the lieutenant governor of Upper Louisiana, and attested 
by him and seven other witnesses; it was deposited among the archives 
of the Spanish government and a copy thereof was given out by the 
lieutenant governor of said province on the 24th of July, 1801, a few 
months after the death of said Roy ; held, that the will was a valid and 
operative instrument under the Spanish law without further proof. 
Clark v. Hammerle, 55. 

2. By the Spanish law a verbal sale of immovable property was valid; to 
constitute such a sale valid it was not necessary the vendee should take 
possession, though taking possession would be strong corroborative evi- 
dence of such a sale. Allen v. Moss, 354. 

3. The eighth section of the act of October Ist, 1804, (1 Terr. Laws, p. 
47,) requiring all deeds and conveyances to be recorded under the pen- 
alty of being adjudged fraudulent and void against subsequent purcha- 
sers and mortgagees, did not overthrow the rule of the Spanish law 
making verbal sales of land valid. qd. 


STATUTE OF FRAUDS. 
See VENDORS AND Purcuasers, 5. 


. 


1. A. purchased certain real estate in his own name and with his own 
money ; at the date of the purchase he agreed with B. that if B. would 
before a certain specified time pay one-half of the purchase money he 
should be entitled to one-half of the land ; held, that A., rot paying 
any portion of the purchase money, had no interest, legal or equitable, 
in the land; that the contract of B. with A. was within the statute of 
frauds. Clawater v. Tetherow, 241. 

2. A sheriff’s sale of real estate is within the statute of frauds, and a note or 
memorandum thereof in writing must be made to bind the parties. 
Wiley v. Roberts, 388. 

8. A memorandum made by a deputy sheriff and signed by him of a sale 
of one of several lots in a partition proceeding, in which Louis Robert 
and others were plaintiffs and one B. T. Adams defendant, was as fol- 
lows : “ Partition, Lands—Louis Robert v. B. T. Adams—Lot No. 11— 
274 80-100 a.—Louis Robert—$10.50 per a.—$2,885.40.” Held, that 
this memorandum was sufficient to take the case out of the statute of 
frauds. Jd.e 
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STATUTE OF FRAUDS—( Continued.) 


4. The sheriff can, in such case, maintain an action in his own name 
against the purchaser for the purchase money, although the latter may 
not have given a note therefor to the sheriff. Id. 


STEP-CHILD. 
See PARENT AND CHILD. 


STOCKHOLDER. 
See Corporation 1. 


STRAYS. 
1. Where cattle are taken up and posted as strays, and the owner, within 
a year from the date of such taking up, forcibly takes possession of 
them, he must pay the legal charges of the one who took them up as 
strays. Rice v. Underwood, 551. 


SUNDAY. 
See CrimES AND PUNISHMENTS. 


SUPREME COURT. 
See Practice. 
SURETY. 

1. A surety in a promissory note, who gives notice to the payee to com- 
mence suit forthwith against the principal, a non-resident of the state, 
is not exonerated from liability by a failure of such payee to commence 
suit within thirty days after such notice. (See R. C. 1855, p. 1454.) 


Phillips v. Riley, 386. 
2. A release of one of several sureties by the creditors will discharge the 


others only so far as the released surety would be bound to make con- 
tribution if the other sureties or any of them should pay the entire debt. 
Dodd v. Winn, 501. 

3. A., the payee of a promissory note obtained judgment thereon against 
B., one of five sureties ; an execution under said judgment was levied 
on property belonging to B. sufficient to make the debt; A. ordered this 
execution to be returned unsatisfied ; A. subsequently commenced suit 
against C., another of said sureties; held, that if all the sureties were 
solvent A. could recover of C. only four-fifths of the debt; if all the 
other sureties were insolvent, he could recover only one-half the debt 
of C. Id. 

4. If one of several co-sureties is insolvent, the other co-sureties will be 
bound to make contribution as among themselves as if the insolvent 
surety had not been a surety at all. (See R. C. 1845, p. 1000, § 8.) Jd. 

5. The relation of maker and endorser of a promissory note so far con- 
tinues after the recovery of judgments against them at the suit of an 
endorsee that an agreement with the maker to stay execution as to him 
for a specified period will operate a discharge of the endorser, and en- 
title him to a perpetual stay of execution. Smith v. Rice, 505. 
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TAXATION. 
See Taxinc Power. 


i. 


In a suit instituted in behalf of a town, under the 14th section of the 
act concerning towns (R. C. 1855, p. 1528), to recover of an individual 
a tax levied on his property, the defendant can not show that there was 
inequality in the valuation by the assessor of the taxable property of the 
town. Town of Potosi v. Casey, 372. 


TAXING POWER. 
See TAaxaTIONn. 


 B 


~1 


No state has power, under the constitution of the United States, in the 
exercise of its taxing power, to discriminate in favor of its own man- 
ufactures and productions and against those of its sister states. Such 
a discriminating tax, whether levied on the goods and manufactures 
of sister states in the original unbroken bale or package in which they 
are brought into the state, or upon the same after they have become 
incorporated into the mass of property of the state, would be uncon- 
stitutional and void. The State v. North § Scott, 464. 

As a state can not, by a direct tax on the manufactures and productions 
of sister states, discriminate against them, so it can not accomplish 
such a result indirectly by requiring a merchant dealing in such man- 
ufactures to take out a license and pay a tax thereon, while it levies 
no such tax upon merchants dealing in articles of its own manufacture 
and growth. Jd. 


. The act to tax and license merchants, approved December 11, 1855, (R. 


C. 1855, p. 1072,) so far as the same required merchants dealing in the 
manufactures of sister states to take out licenses from the state author- 
rities and to pay a tax on the same, is unconstitutional and void. 
(Napton, Judge, dissenting.) Jd. 


. A state law requiring an importer of foreign goods, who sells the same 


in the original unbroken package, to take out a license from the state 
authorities and to pay a tax on the same, would be unconstitutional. 
Td. 


. The provision of the constitution of the state of Missouri which de- 


clares that all property subject to taxation shall be taxed in proportion 
to its value does not require that all the property in the state shall be 
taxed, but that when any species of property is selected for taxation 
it shall be taxed in proportion to its value. Id. 


. That provision of the constitution of the state of Missouri, which re- 


quires all property subject to taxation to be taxed in proportion to its 
value, is applicable only to taxation in its usual, ordinary and received 
sense, to taxation for general state, county, city and town purposes, 
not to local assessments, where the money raised is expended on the 
property taxed. Egyptian Levee Co. v. Hardin, 495. 


. The act ot February 27, 1855, (Sess. Acts, 1855, p. 73; also Adj. Sess. 


1855, p. 28,) authorizing the Egyptian Levee Company, thereby incor- 
porated, for the purpose of reclaiming a certain district from inundation 
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TAXING POWER—( Continued. ) 


by leveeing, ditching and embanking, to levy a tax per acre (not ex- 
ceeding fifty cents) upon the land owners within said district, is consti- 
tutional ; it is not in conflict with that provision of the constitution re- 
quiring that all property subject to taxation shall be taxed in proportion 
to its value. Id. 


TENANT IN COMMON. 
See Partition, 1. 


TORTS. 
See Damaces. TRESPASS. 

1. If, in a case of collision, both parties are in fault and the fault or negli- 
gence of each contributes to the injuries received, neither party can 
bé made to respond to the other. This doctrine does not, however, 
apply to a case in which the fault or negligence of the party seeking 
a recovery contributes only remotely and indirectly to the injury com- 
plained of. Adams v. Wiggins Ferry Co., 95. 

2. If both parties actively contribute to the injury at the time of its com- 
mission, there can be no recovery by either; where, however, the fault 
or negligence of one party is merely passive, as where his wrong con- 
sists in mooring his boat in a prohibited place at a wharf, he may re- 
cover for an injury arising from a collision if the other party does not 
exercise ordinary care and prudence. Jd. 

8. Where a person hires a slave for a year and the said slave is wrong- 
fully taken out of his possession during the term of service, the measure 
of damages in a suit against the wrongdoer is the value of the servi- 
ces of the slave during the residue of the term, even though the suit 
should be instituted before the expiration of such term. Moore v. Win- 
ter, 380. 

TOWN. 
See Taxation. Common. Sr. CHar es. 


TREBLE DAMAGES. 
See DamacGEs, 8. 


TRESPASS. 
See Damaces. Torrs. 


1. It is generally sufficient in pleading to state facts according to their 
legal effect; an averment, in a petition in trespass, that the defendant 
beat and struck plaintiff, will be sustained by evidence showing that 
he was present aiding and encouraging others in so beating and strik- 
ing him. Goetz v. Ambs, 28. 

2. To warrant a jury in giving exemplary damages, in an action of tres- 
pass, it is not necessary to show that the defendant was prompted by ill 
will and hostility toward the plaintiff. Id. 

3. If an injury to the person be committed unintentionally and result sim- 
ply from a want of care, the damages awarded should be compensatory ; 
if it be wilful and intentional, exemplary damages may be allowed. Jd. 

4. Where in an action of trespass the defendant seeks to show that the 
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TRESPASS—( Continued.) 


plaintiff has no interest in the suit, that he has assigned the cause of 
action or any interest in the judgment that he expected to obtain, he 
must set up this matter in his answer. Id. 


TRUSTEE’S SALE. 
See VENDORS AND PURCHASZRS. 


TRUSTS. 
See Equity. InsuncTion. VENDORS AND PuRCHASERS. FRAUD AND 
FRAUDULENT CONVEYANCES, 9. 

1. The trusts not reached or affected by the statute of limitations are those 
technical and continuing trusts that are not at all cognizable at law, but 
fall within the proper, peculiar and exclusive jurisdiction of courts of 
equity. Johnson v. Smith’s Adm’r, 591. 

2. If a person, assumig to act as a guardian for another without any legal 
authority so to do, should receive moneys to be appropriated to the 
latter’s benefit, the statute of limitations would commence to run imme- 
diately, unless the existence of a disability should prevent it. Jd. 


U 


UMPIRE. 
See ARBITRATION. 


UNITED STATES SURVEY. 
See Lanps anp Lanp TITLEs. 


V 
VALUATION. 
See Taxation, 1. 


VENDOR AND PURCHASER. 
See MortcaGce. Converance. Sate. ConpiTionay SALez. 


1. One A. B., being indebted to C. D. in the sum of $538.96, conveyed a 
certain tract of land to E. F. in trust to secure the payment thereof. 
In said deed the land, situate in St. Louis county, was described as 
follows: “‘ A tract of eighty acres of land in the northern end of sur- 
vey number 369, confirmed to Samuel Smith, in township 45 north, of 
range 4 east, commencing, &c., [here follows a description by metes 
and bounds] and being all the land now owned by said A. B. within 
said survey No. 369.” Default being made in the payment of the in- 
debtedness secured, the trustee proceeded, at the request of C. D. and 
in accordance with the provisions of the trust deed, to advertise and sell 
the land. In his advertisement he described the land to be sold by co- 
pying the description in the deed of trust. On the day of sale the 
trustee proceeded to sell; the advertisement was first read, and the 
land was offered for sale as a tract containing cighty acres, more or 
less. Bids were asked by the acre for the whole tract. One G. H. 
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was the highest bidder at the price of $8.50 per acre, and the tract was 
struck off to him at that price, and the trustee gave him a memoran- 
dum of said purchase, stating that he, G. H., had become “the pur- 
chaser of said land at and for the price of eight dollars and fifty cents 
per acre, and had paid on his purchase $500.” The trustee paid over 
the said $500 to C. D., and it was credited upon the debt. The tract 
was subsequently surveyed and was found to contain only twenty-three 
acres. During these transactions none of the parties thereto supposed 
that the tract contained less than eighty acres. J/e/d, in a suit insti- 
tuted by G. H., the purchaser, against C. D. to recover back the excess 
of said $500 over and above the sum that twenty-three acres would 
have amounted to at $8.50 per acre, Ist, that the sale by the trustee 
was not, properly considered, a sale by the acre, but a sale of the 
tract as a tract ; 2d, that the purchaser, having bought the tract as con- 
taining eighty acres, could not recover of the cestui que trust or creditor 
the excess sued for; 3d, that he was entitled on the ground of mistake 
to have the sale set aside. Coons v. North, 73. 

2. A bathing tub and lead water pipes fastened to the walls and floor of 
a building by nailing are fixtures as between a vendor and vendee. 
Cohen v. Kyler, 122. 

8. A. purchased certain real estate in his own name and with his own 
money ; at the date of the purchase he agreed with B. that if B. would 
before a certain specified time pay one-half of the purchase money he 
should be entitled to one-half of the land ; held, that A., not paying any 
portion of the purchase money, had no interest, legal or equitable, in 
the land; that the contract of B. with A. was within the statute of 
frauds. Clawater v. Tetherow, 241. 

4. The record of a deed not acknowledged or proved according to the law 
in force at the time such record was made, imparts notice to all persons 
of the contents of such deed. (See R. C. 1855, p. 731; Sess. Acts, 
1847, p. 95.) Allen v. Moss, 354. 

5. Where there has been a part performance of a parol contract for the 
purchase of land, and the vendor puts it out of his power to specifically 
perform his contract by selling the land to a bona fide purchaser with- 
out notice, although there would be no remedy by action at law for 
damages inasmuch as the contract is by parol, equity will entertain 
jurisdiction of a bill for compensation. Lee v. Howe, 521. 

6. Notice by lis pendens can exist only after service of process ; nor would 
a purchaser pendente lite be affected by such a notice if the suit, during 
the pendency of which he made his purchase, should be afterwards 
abandoned. Herrington v. Herrington, 560. 


VERDICT. 

See Practice. Jury. Crimes AND PuNISHMENTS, 11. 
VERIFICATION. 

See Boats AND VESSELS, 8. 
VOLUNTARY ASSIGNMENTS. 

See ASSIGNMENTS FOR THE BENEFIT OF CREDITORS. 
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WAREHOUSEMAN. 
1. 


The liability of warehousemen and forwarding agents is different from 
that of common carriers; they are responsible only for losses occa- 
sioned by their fault or negligence. Holtzclaw v. Duff, 392. 


2. Where a common carrier engages to carry goods to a certain point, the 


terminus of the road, and there to deliver them on board a steamboat, 
the liability of a common carrier continues only until the arrival of the 
goods at the terminus of the road, and the liability of a warehouseman 
and forwarding agent then commences; if the goods are damaged while 
deposited on the levee awaiting the arrival of a steamboat, the owner 
can recover only for loss occasioned by negligence. Jd. 


WARRANTY. 
‘. 


In an action on a warranty of soundness of a negro slave, the declara- 
tions of such slave with respect to her symptoms, made by her when 
sick, are competent evidence as bearing upon the question of unsound- 
ness. Wadlow v. Perryman’s Adm’r, 279. 


WILLS AND TESTAMENTS. 
i. 


Although an appeal will lie from an order of a probate court revoking 
letters of administration, yet, where the revocation is made for the 
reason that a will had been found and admitted to probate, the circuit 
court can not on such appeal inquire into the sufficiency of the proof 
upon which the probate court acted in granting probate of the will. Jn 
re, Milton Duty’s Estate, 43. 


. The validity of a will duly proven can be contested only in a proceed- 


ing instituted for that purpose under section 30 of the act concerning 
wills (R. C. 1845, p. 1083; R. C. 1855, p. 1571, sec. 30) ; an appeal 
will not lie from an order of a probate court granting probate of a will. 
Id. 


. In March, 1789, one Joachim Roy made his will; it was executed in 


the presence of the lieutenant governor of Upper Louisiana, and attested 
by him and seven other witnesses ; it was deposited among the archives 
of the Spanish government and a copy thereof was given out by the 
lieutenant governor of said province on the 24th of July, 1801, a few 
months after the death of said Roy; held, that the will was a valid and 
operative instrument under the Spanish law without further proof. 
Clark v. Hammerle, 55. 


. Every person who shall sign a testator’s name to a will by his direction 


must subscribe his own name as a witness and state that he subscribed 
the testator’s name at his request; if he does not so state, the will is 
void. Simpson v. Simpson, 288. 


. A. died in 1844, devising his property as follows: “I hereby grant, 


give and bequeath unto my beloved wife, B., all and singular my prop- 
erty and estate, real, personal and mixed, in law and equity, including 
as well all I possess at present as such as I may acquire hereafter, to 
have and to hold the same unto her, my said wife, as her own and 
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exclusive property, and to the exclusion of all and every person or per- 
sons, be the same relatives or not, forever.” The said A. left him sur- 
viving his said wife and four children. Held, that there was an intes- 
tacy as to the children of A., they not being named or provided for 
within the meaning of the 30th section of the act concerning wills. 
(R. C. 1835, p. 620.) Hargadine vy. Pulte, 423. 

. A devise of land will carry with it a crop growing thereon at the death 
of the testator unless the testator otherwise directs. Pratte v. Coff- 
man’s Exec’r, 420. 

. A testator devised a plantation to three grand-children ; he then pro- 
ceeded to direct the sale by the executor of certain real estate, “also 

--all the perishable part of my estate, such as horses, mules, cattle of 
every description, plantation tools, household and kitchen furniture, 
crops on hand, and all other personal property not herein otherwise 
disposed of,” &c.. Held, that a crop growing on said plantation at the 
death of the testator passed to the devisees and not to the executor. 
Id. 


WITNESS. 
See Wixtts anp TESTAMENTS, 4. 

1. In an action for a malicious prosecution, in which it was alleged by 
the plaintiff that the defendants appeared before the grand jury, and, 
without probable cause, &c., caused plaintiff to be indicted for perjury, 
no grand juror can be permitted to testify and disclose the name of any 
witness who appeared before said jury. Beam v. Link, 261. 

2. Interest in the event of a suit does not render the person so interested 
an incompetent witness. Sawyer vy. Mitchell, 510. 

8. The fact that a person introduced as a witness had, before the com- 
mencement of the suit, received an order from the plaintiff for sum 
sued for, the order not being accepted in discharge of the debt due him 
from the plaintiff, and that he was authorized to bring suit for the plain- 
tiff, does not disqualify him as a witness in behalf of the plaintiff; the 
suit is not prosecuted for his immediate benefit. Jd. 


WRONGS. 
See Torts. 
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